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NOTICES 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

UNITED  STATES  w.  GENERAL  ELECTRIC 
CO.  AND  WESTINGHOUSE  ELECTRIC 
CORP. 

Proposed  Modification  of  Existing  Judg¬ 
ments,  Supporting  Memorandum,  Writ¬ 
ten  Comments  Upon  the  Proposed  Mod¬ 
ification  and  Department  of  Justice  Re¬ 
sponses  Thereto 

Notice  is  hereby  given  that  a  proposed 
modification  of  existing  judgments  and 
a  memorandum  in  support  thereof  have 
been  filed  with  the  United  States  District 
Court  for  the  Eastern  District  of  Penn¬ 
sylvania,  Civil  No.  28228.  Piled  on  Octo¬ 
ber  1,  1962,  the  existing  consent  judg¬ 
ments  terminated  a  civil  action  in  which 
the  Department  of  Justice  alleged  that 
the  General  Hectric  Company,  the 
Westinghouse  Electric  Corporation  and 
Allis-Ch‘>lmers  Manufacturing  Com¬ 
pany  had  conspired  to  fix  the  prices  of 
steam  turbine-generators.  The  proposed 
modification  was  filed  on  Decem¬ 
ber  10,  1976,  and  is  designed  to  enjoin 
certain  marketing  practices  adopted  by 
General  Electric  and  Westinehouse  after 
the  entry  of  the  existing  judgments. 

Since  May  of  1963,  General  Electric 
and  Westinghouse  have  engaged  in  a 
pattern  of  conduct  which,  the  Depart¬ 
ment  of  Justice  believes,  was  designed  to 
assure  one  another  that  each  company 
would  adhere  to  published  price  levels. 
The  memorandum  in  support  of  the 
proposed  modification  describes  more 
fully  the  defendants’  marketing  prac¬ 
tices  and  sets  forth  the  basis  for  the 
Antitrust  Division’s  belief  that  the  ac¬ 
tions  of  General  Electric  and  Westing¬ 
house  constituted  a  violation  of  the  Sher¬ 
man  Act  and  of  the  existing  consent 
judgments. 

The  injunctive  provisiohs  of  the  pro¬ 
posed  modification  embody  four  ap¬ 
proaches  intended  to  limit  direct  and  in¬ 
direct  communication  between  General 
Electric  and  Westinghouse.  The  first  ap¬ 
proach  is  designed  to  prohibit  the  kind  of 
public  statement  of  pricing  policy  that  is 
actually  intended  to  signal  or  communi¬ 
cate  an  invitation  from  one  manufac¬ 
turer  to  the  other  to  eliminate  various 
elements  of  competition.  TTie  second  en¬ 
joins  certain  specific  practices  that 
served  to  police  or  reinforce  the  defend¬ 
ants’  common  adherence  to  published 
price  levels.  The  third  is  to  restrict  the 
nature  and  quantity  of  price-related  in¬ 
formation  publicly  disseminated  by  each 
manufacturer  from  which  a  general  pric¬ 
ing  policy  may  be  inferred.  ’The  fourth 
approach  is  to  prohibit  each  manufac¬ 
turer  in  certain  circumstances  from  ex¬ 
amining  price-related  documents  that 
the  other  manufacturer  may  distribute 
legitimately  to  individual  customers. 

After  the  proposed  modification  and 
supporting  memorandum  were  filed,  in¬ 
terested  parties  were  given  approximately 
twelve  weeks  in  which  to  comment  on 
the  proposed  modification.  Several 
parties  submitted  comments  to  which  the 
Department  of  Justice  has  responded. 


Copies  of  the  proposed  modification 
applicable  to  General  Electric,  the  sup¬ 
porting  memorandum,  the  comments  of 
interested  parties  and  the  responses  of 
the  Department  of  Justice  are  published 
below.  Since  the  proposed  modification 
applicable  to  Westinghouse  is  virtually 
identical  to  the  one  applicable  to  Gen¬ 
eral  Electric,  only  the  General  Electric 
proposed  modification  is  reprinted. 

Dated:  March  25, 1977. 

Donald  I.  Baker, 

Assistant  Attorney  General, 

Antitrust  Division. 

United  States  District  Court  for  the  East¬ 
ern  District  of  Pennsylvania 

I  Civil  No.  282281 

United  States  of  America,  Plaintiff,  v.  Gen¬ 
eral  Electric'  Company.  Defendant. 

Stipulation 

It  is  stipulated  by  and  between  the  under¬ 
signed  parties  by  their  respective  attorneys, 
that: 

( 1 )  The  parties  hereto  consent  that  a  Mod¬ 
ification  of  the  Final  Judgment  in  this  case 
in  the  form  hereto  attached  may  be  filed  and 
entered  by  the  Court  at  any  time  after  the 
expiration  of  sixty  (60)  days  following  the 
date  of  filing  of  this  Stipulation  without 
further  notice  to  any  party  or  other  proceed¬ 
ings,  either  upon  the  motion  of  any  party  or 
uDon  the  Court’s  own  motion,  provided  that 
Plaintiff  has  not  withdrawn  its  consent  as 
provided  herein; 

(2)  The  plaintiff  may  withdraw  its  con¬ 
sent  hereto  at  any  time  within  said  period 
of  sixty  (60)  days  by  serving  notice  thereof 
upon  the  other  party  hereto  and  filing  said 
notice  with  the  Court; 

(3)  In  the  event  plaintiff  withdraws  its 
consent  hereto,  this  Stipulation  shall  be  of 
no  effect  whatever  in  this  or  any  other  pro¬ 
ceeding  and  the  malcing  of  this  Stipulation 
shall  not  in  any  manner  prejudice  any  con¬ 
senting  p^ty  in  any  other  proceeding. 

Donald  I.  Baker, 

William  E.  Swope, 

John  W.  Clark, 

•  Mark  P.  Leddy, 

Vincent  Alventosa, 

Francis  P.  Newell, 

Rene  A.  Torrado,  Jr., 
Attorneys,  Department  of  Justice. 


For  the  General  Electric  Company. 

United  States  District  Court 
Eastern  District  of  Pennsylvania 

(Civil  No.  28228] 

United  States  of  America,  Plaintiff,  v.  Gen¬ 
eral  Electric  Company,  Defendant. 

Modification  by  Consent  of  Pinal  Judg¬ 
ment  Entered  October  I,  1962 

The  Court  having  retained  jurisdiction  of 
this  matter  pursuant  to  the  Final  Judgment 
dated  October  1,  1962,  and  plaintiff  and 
defendant  General  Electric  Company  having 
consented  to  the  making  and  entry  of  a 
Modification  thereof;  and  the  Court  having 
been  fully  advised  with  respect  to  the  mat¬ 
ter  and  having  determined  that  entry  of 
this  Modification  By  Consent  is  in  the  public 
interest; 

Now,  therefore,  based  upon  the  Court’s 
finding  that  entry  of  this  Modification  By 
Consent  is  appropriate  in  this  case,  without 
triad  or  adjudication  of  any  issue  of  fact 
or  law  herein,  and  without  this  Modification 
constituting  any  evidence  against  or  admls- 
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Sion  by  any  party  with  respect  to  any  issue 
of  fact  or  law  in  any  action  or  proceeding; 

Now,  therefore,  before  any  testimony  has 
been  taken,  the  Court  being  advised  and 
hav*  ng  considered  the  matter  it  is  herebv  or¬ 
dered,  adjudged  and  decreed  that  the  Final 
Judgment  entered  herein  on  October  1,  1962, 
is  hereby  modified  as  follows: 

1.  “Large  turbine-generator”  means  an  as¬ 
sembly  of  a  turbine  and  a  generator  with  an 
electrical  rating  of  100,000  kw  or  more  used 
for  the  production  or  generation  of  electricity 
on  land  by  the  use  of  steam,  but  it  does 
not  include  marine  turbine-generators,  gas 
turbines  or  gas  turbine-generators,  hydro¬ 
electric  turbine-generators  or  hydraulic  tur¬ 
bines. 

2.  That  the  defendant,  its  successors,  as¬ 
signees,  transferees,  and  respective  officers, 
agents,  and  employees,  be  enjoined  and  re¬ 
strained  from: 

(a)  Publishing  or  distributing  any  infor¬ 
mation  intended  to  communicate  directly 
or  indirectly  an  invitation  to  agree,  or  will¬ 
ingness  to  agree,  with  any  manufacturer  of 
large  turbine-generators  (i)  to  raise,  fix, 
maintain,  stabilize,  or  otherwise  affect  the 
price  or  other  terms  and  conditions  for  the 
sale  of  large  turbine-generators,  or  (li)  to 
reduce  or  eliminate  competition  in  the  guar¬ 
anteed  or  actual  performance  of  large  tur¬ 
bine-generators; 

(b)  Hereafter  offering  a  price  protection 
policy  or  entering  into  any  agreement 
whereby  the  price  of  a  large  turbine-gen¬ 
erator  to  any  customer  would  be  retroactively 
reduced  or  the  defendant  would  be  subject 
to  any  penalty  or  disadvantage  as  the  direct 
result  of  offering  or  providing  a  lower  price 
or  more  favorable  terms  and  conditions  of 
sale  to  any  subsequent  customer  or  poten¬ 
tial  customer; 

(c)  Beginning  three  months  from  the 
effective  date  of  this  modification,  using  any 
price  book,  price  list,  or  compilation  of  prices 
for  the  sale  of  large  turbine-generators  other 
than  a  price  book,  price  list,  or  compilation 
of  prices: 

(I)  Compiled  by  the  defendant  after  the 
effective  date  of  this  modification; 

(II)  Based  on  the  defendant’s  own  individ¬ 
ually  determined  criteria  and  costs;  and 

(ill)  Not  based  on  the  prices  in  any  price 
book,  price  list,  or  compilation  of  prices  in 
effect  during  the  period  beginning  May  20. 
1963  and  extending  up  to  and  including  the 
effective  date  of  this  modification; 

Provided,  however.  That  this  subsection  2(c) 
shall  not  be  construed  to  prohibit  the 
defendant  from  selling  a  large  turbine- 
generator  to  a  specific  customer  at  any  price 
it  sees  fit  consistent  with  the  provisions  of 
this  modification;  and  provided  further,  that 
defendant  shall  be  allowed  to  use  its  price 
books  issued  prior  to  the  date  this  provision 
takes  effect  solely  for  the  purpose  of  cal¬ 
culating  prices  for  turbine-generators 
ordered  before  that  date; 

(d)  Preparing  or  using  any  price  book  or 
price  list  for  large  turbine-generators  after 
the  effective  date  of  this  modification  that  is 
related  to  any  previous  price  book  or  price 
list  by  a  uniform  multiplier  or  percentage, 
or  computing  the  price  of  a  large  turbine- 
generator  by  applying  a  uniform  multiplier 
or  percentage  to  any  previous  price  book  or 
price  list,  except  where  necessary  to  compyte 
the  price  of  a  turbine-generator  ordered  prior 
to  the  effective  date  of  this  modification; 

(e)  Distributing  or  revealing  to  any  per¬ 

son  not  employed  by  the  defendant  a  price 
book  or  price  list  relating  to  large  turbine- 
generators;  ' 

(f)  Communicating  to  any  persons  not  em¬ 
ployed  by  the  defendant; 

(1)  A  policy  regarding  negotiation  or  bar¬ 
gaining  involving  the  price  or  terms  and  con¬ 
ditions  of  sale  for  large  turbine-generators; 
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(11)  A  policy  regarding  performance  guar¬ 
antees  for  large  turbine-generators; 

(ill)  A  policy  regarding  negotiation  or  bar¬ 
gaining  Involving  the  price  of  spare  parts  for 
large  turbine-generators; 

(Iv)  A  policy  regarding  the  use  of  a 
formula  or  system  for  pricing  large  turbine- 
generators; 

(V)  A  formula  or  system  for  pricing  large 
turbine-generators,  provided  that  nothing 
In  this  subsection  2(f)  (v)  shall  be  con¬ 
strued  to  prohibit  the  defendant  from  using 
price  escalation  clauses  to  adjust  prices  to 
reflect  changes  In  costs  or  other  economic 
Indices  between  the  date  of  order  and  the 
date  of  delivery  or  from  selling  large  tur¬ 
bine-generators  under  a  cost-reimbursement 
contract;  and 

(Vi)  Any  change  In  the  price  of  large 
turbine-generators,  provided  that  the  de¬ 
fendant  shall  not  be  prohibited  from  com¬ 
municating  to  a  specific  customer,  poten¬ 
tial  customer,  or  his  agent,  a  change  in  a 
price  previously  furnished  to  such  customer 
or  agent  for  a  particular  large  turbine- 
generator; 

(g)  Distributing  or  revealing  to  any  per¬ 
son  not  employed  by  the  defendant  (1)  prices 
and  terms  and  conditions  for  the  sale  of 
large  turbine-generators;  (11)  the  exhaust 
end  load  limits  for  large  turbine-generators; 
and  nil)  performance  guarantees,  including 
but  not  limited  to  heat  rates  for  large  tur¬ 
bine-generators. 

Nothlne’  In  section  2^g)  shall  be  construed 
to  prohibit  the  defendant  (1)  from  convevlng 
to  a  specific  customer  or  potential  customer, 
or  his  agent,  the  Information  necessarv  to  re¬ 
spond.  In  good  faith,  to-a  reouest  from  such 
customer  or  agent  for  the  defendant  to  bid 
on.  or  to  engage  In  negotiations  regarding 
the  purchase  of.  one  or  more  large  turbine- 
generators.  or  12)  from  convevlng  Informa¬ 
tion  necessary  to  respond  In  good  faith  to  a 
reouest  from  a  customer  or  hla  agent  for 
Information  In  connection  with  discussions 
regarding  the  purchase  of  one  or  more  large 
turbine-generators  by  that  customer; 

Ih)  11)  Expressing  to  any  person  not  em- 
ploved  by  the  defendant  the  price  of  a  large 
turbine -generator  In  terms  of  a  multiple 
or  percentage  of  a  book  or  list  price  or  a 
separately  stated  price  or  111)  expressing  to 
any  person  not  employed  by  the  defendant 
a  relation  of  the  price  of  a  large  turbine 
generator  to  a  separately  stated  price  or  to 
a  price  furnished  to  a  different  customer; 

II)  Publishing,  or  communicating  directly 
or  Indirectly  to  any  person  not  employed  by 
the  defendant,  any  compilation  of  (a)  out¬ 
standing  bids  or  quotations  for  the  sale  of 
large  turbine-generators  for  a  period  of  five 
years  from  the  date  such  bids  or  quotations 
are-made;  or  (b)  prices  and  terms  and  con¬ 
ditions  of  sale  quoted  on  transactions  In¬ 
volving  the  sale  of  large  turbine-generators 
for  a  period  oP  thirty  months  from  the  date 
of  such  Quotations; 

(j)  (1)  Using  or  retaining  a  price  book, 
price  list,  or  compilation  of  list  or  book  prices 
or  standard  terms  and  conditions,  for  the 
sale  of  large  turbine-generators,  prepared 
bv  Westlnghouse  after  May  1,  1963.  or  a  copy 
thereof; 

III)  Using  or  retaining  a  price  book,  price 
list,  or  compilation  of  list  or  book  prices 
or  standard  terms  and  conditions,  for  the 
sale  of  large  turbine-generators  prepared 
after  the  effective  date  of  this  modification 
by  a  manufacturer  other  than  Westlnghouse, 
or  a  copy  thereof; 

(k)  Receiving  or  examining  any  part  of 
any  document,  prepared  or  distributed  by 
Westlnghouse.  or  copy  thereof,  and  Including 
prices,  terms  and  conditions  of  sale,  or  per¬ 
formance  guarantees  regardltut  the  sale  of  a 
large  turbine-generator;  provided,  however, 
that  a  representative  of  the  defendent  may 


be  permitted  to  view  a  bid  prepared  by  West- 
Inghouse,  at  the  option  of  the  customer  and 
prior  to  the  award  of  the  order,  solely  for  the 
purpose  of  verifying.  In  good  faith,  repre¬ 
sentations  made  by  the  customer  or  Its  agent 
concerning  the  content  of  such  Westing- 
house  bid;  and  provided  further  that  Inde¬ 
pendent  counsel,  acting  on  behalf  of  General 
Electric,  may  be  employed  to  verify  that  an 
award  of  a  public  sealed  bid  is  legal;  such 
lawyer  may  employ  Independent  technical 
advisers,  so  long  as  neither  the  lawyer  nor 
technical  advisers  communicate  to  any  Gen¬ 
eral  Electric  employee  the  contents  of  such 
Westlnghouse  bid. 

3.  Nothing  contained  herein  shall  be  con¬ 
strued  to  prohibit  the  defendent  (a)  from 
conveying  information  In  compliance  with 
any  order,  or  In  connection  with  participa¬ 
tion  In  any  proceeding,  of  a  court,  legisla¬ 
tive  body,  or  administrative  agency;  (b) 
from  conveying  Information  to  any  person 
retained  by  the  defendant  for  a  legitimate 
purpose,  provided  that,  with  regard  to  any 
such  Information  that  refers  or  relates  to 
price,  terms  and  conditions  of  sale,  exhaust 
end  load  limits,  and  performance  guarantees, 
-the  defendant  shall  secure  from  such  per¬ 
son  a  legally  binding  commitment  not  to 
publish  or  re-use  said  Information;  (c)  from 
using  or  conveying  information  In  connec¬ 
tion  with  the  rendering  of  legal  advice  or 
participating  In  a  legal  proceeding;  (d)  from 
responding  to  competition  by  changing  price 
or  terms  and  conditions  of  sale  furnished  to 
a  customer  in  a  manner  otherwise  consistent 
with  the  provisions  of  this  decree;  or  (e) 
from  complying  with  contractual  commit¬ 
ments  to  any  customer  undertaken  prior  to 
the  effective  date  of  this  modification  by: 

(I)  Expressing  the  price  of  a  large  turbine- 
generator  In  terms  of  (a)  a  price  book  or 
price  list  Issued  prior  to  the  effective  date 
of  this  modification  or  (b)  a  multiplier  or 
percentage  established  prior  to  the  effective 
date  of  this  modification  applied  to  any  such 
price  book  or  price  list; 

(II)  Expressing  the  price  of  any  perform¬ 
ance  gusu'antee  for  a  large  turbine-genera¬ 
tor  In  terms  of  a  formula  Included  or  In¬ 
corporated  by  reference  In  a  contract  entered 
Into  prior  to  the  effective  date  of  this  modi¬ 
fication. 

4.  The  defendent  Is  ordered  to  retain  In  Its 
flies  records  of  calculations  and  determina¬ 
tions  Involved  In  the  computation  of  a  price 
for  any  Urge  turbine  general,  or  In  the 
preparation  of  any  price  book  or  price  list 
for  such  machines,  for  a  period  of  five  years 
after  such  computation  or  preparation. 

5.  The  defendant.  Its  successors,  assignees 
and  transferees,  and  Its  officers,  agents  and 
employees  are  ordered: 

(a)  To  print  conspicuously  on  each  of  its 
price  books  or  price  lists  for  the  sale  of  large 
turbine-generators  prepared  after  the  effec¬ 
tive  date  of  this  modification  a  notice  that 
distribution  of  the  price  book  or  price  list  to 
persons  not  emploved  by  the  defendant  will 
constitute  a  violation  of  this  modification 
and  that  said  violation  may  be  punishable 
as  contempt  of  court;  and 

(b)  To  number  each  of  Its  price  books  or 
price  lists  for  the  sale  of  large  turbine-genera¬ 
tors  prepared  after  the  effective  date  of  this 
modification,  and  maintain  a  log  which  shall 
Indicate:  (1)  the  name  and  position  of  ev^rv 
person  to  whom  a  price  book  or  price  list 
Is  distributed  and  (11)  the  date  of  such  dis¬ 
tribution. 

6.  The  provisions  of  this  modification  shall 
terminate  fifteen  years  from  Its  effective  date, 
except  that  section  2(a)  shall  terminate 
twentv-flve  vears  from  said  date  and  section 
2(k)  ten  vears  from  said  date. 

7.  Sections  IVID),  VI Al.  and  anv  other 
orovlslon  of  the  Final  Judfrment  entered  on 
October  1,  1962,  which  Is  Inconsistent  with 


the  provisions  contained  herein,  are  hence¬ 
forth  of  no  force  and  effect  Insofar  as  they 
pertain  to  large  turbine-generators  as  defined 
herein. 

Dated:  December  10,  1976. 

Joseph  L.  McGlynn,  Jr., 
United  States  District  Judge. 

United  States  Disteict  Couet  roa  the 
Easteen  Disraicr  or  Pennsylvania 

(Civil  No.  28228) 

United  States  of  America,  Plaintiff  v. 
General  Electric  Company  and  Westinghouse 
Electric  Corporation,  Defendants. 

Plaintipp's  Memoeandom  in  Soppoet  of  a 

Peoposed  Modification  to  the  Final 

JxrDCMEMT  ENTEEED  ON  OCTOBEE  1,  1962 

Against  Each  Defendant 

The  United  States,  by  the  undersigned, 
files  this  memorandum  In  support  of  Its  Joint 
proposals  with  the  General  Electric  Company 
and  the  Westinghouse  Electric  Corporation  to 
modify  the  final  judgment  against  each  com¬ 
pany  In  this  action.  The  modification  Is  de¬ 
signed  to  prohlbt  certain  pricing  practices 
which  have  occurred  in  the  turbine-genera¬ 
tor  industry  since  1963.  Although  the  United 
States  does  not  deem  the  Antitrust  Proce¬ 
dures  and  Penalties  Act.  P  L.  93-528.  15  U.S.C. 
I  16  (b)  through  (h),  applicable  to  this  pro¬ 
ceeding.  It  has  sought  In  this  memorandum  to 
provide  the  Court  and  the  public  with  the 
tvpe  of  Information  ordlnarllv  provided  In  a 
comnetltlve  Impact  statement  filed  pursuant 
to  the  Act. 

I.  NATTIEE  AND  PUEPOSE  OF  THE  PEOCCEDING 

On  June  29.  1960,  the  Government  ob¬ 
tained  an  Indictment  charging  GE,  West¬ 
lnghouse  and  Allls-Chalmers  Manufacturing 
Corporation,  and  four  Individuals,  with  fix¬ 
ing  the  prices  of  large  turbine-generators. 
Contemporaneous  with  the  Indictment,  the 
Government  filed  a  civil  action  against  the 
corporations  In  which  It  sought  an  Injunc¬ 
tion  against  further  violations  of  Section  1 
of  the  Sherman  Act.  Both  the  Indictment 
and  the  civil  complaint  charged,  among 
other  things,  that  representatives  of  the  de¬ 
fendants  held  meetings  at  which  they  agreed 
upon  adjustments  In  the  prices  of  certain 
turbine- generators,  coordinated  price  In¬ 
creases.  and  determined  which  defendant 
would  submit  ths  winning  bid  to  a  given 
utility.  The  criminal  case  ultimately  resulted 
In  the  entry  of  guilty  pleas  by  the  three  cor¬ 
porate  defendants,  and  pleas  of  nolo-conten- 
dere  by  the  four  Individual  defendants.  All 
defendants  were  fined  and  one  Individual  re¬ 
ceived  a  prison  sentence.  The  civil  action 
ended  with  the  entry  of  consent  decrees 
against  the  corporate  defendants. 

Filed  on  October  1.  1962.  the  consent  de¬ 
crees  were  designed  to  deal  with  the  pricing 
situation  that  had  developed  during  the 
1950s.  The  decrees  enloined  the  defendants 
from  fixing  prices,  allocating  product  and 
geographic  markets,  bld-rlgging  and  refus¬ 
ing  to  deal  with  certain  customers.  It  ordered 
the  defendants  not  to  communicate  pricing 
information  to  one  another  until  after  the 
Information  had  been  released  generally  to 
the  trade.  The  decrees  also  required  that 
each  defendant  Independently  and  Individ¬ 
ually  review,  determine,  and  announce  Its 
book  prices  for  turbine-generators  unless 
the  defendant  certified  to  the  court  that  It 
had  taken  such  action  after  June  29.  1960 
but  before  the  effective  date  of  the  decree. 
In  essence,  the  goal  of  the  1962  decrees  was 
to  uproot  the  unlawful  pricing  behavior  and 
reolace  It  with  pricing  behavior  founded  on 
legitimate  competitive  considerations. 

Price  comoetltlon  prevailed  In  the  turbine- 
generator  Industry  from  1960  to  1963.  In 
the  opinion  of  the  Department,  however. 
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NOTICES 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

UNITED  STATES  v.  GENERAL  ELECTRIC 
CO.  AND  WESTINGHOUSE  ELECTRIC 
CORP. 

Proposed  Modification  of  Existing  Judg¬ 
ments,  Supporting  Memorandum,  Writ¬ 
ten  Comments  Upon  the  Proposed  Mod¬ 
ification  and  Department  of  Justice  Re¬ 
sponses  Thereto 

Notice  is  hereby  given  that  a  proposed 
modification  of  existing  judgments  and 
a  memorandum  in  support  thereof  have 
been  filed  with  the  United  States  District 
Court  for  the  Eastern  District  of  Penn¬ 
sylvania,  Civil  No.  28228.  Piled  on  Octo¬ 
ber  1,  1962,  the  existing  consent  judg¬ 
ments  terminated  a  civil  action  in  which 
the  Deoartment  of  Justice  alleged  that 
the  General  Electric  Company,  the 
Westinghouse  Electric  Corporation  and 
Allis-Ch‘’lmers  Manufacturing  Com¬ 
pany  had  conspired  to  fix  the  prices  of 
steam  turbine-generators.  The  proposed 
modification  was  filed  on  Decem¬ 
ber  10,  1976,  and  is  designed  to  enjoin 
certain  marketing  practices  adopted  by 
General  Electric  and  Westinehouse  after 
the  entry  of  the  existing  judgments. 

Since  May  of  1963,  General  Electric 
and  Westinghouse  have  engaged  in  a 
pattern  of  conduct  which,  the  Depart¬ 
ment  of  Justice  believes,  was  designed  to 
assure  one  another  that  each  company 
would  adhere  to  published  price  levels. 
The  memorandum  in  suoport  of  the 
proposed  modification  describes  more 
fully  the  defendants’  marketing  prac¬ 
tices  and  sets  forth  the  basis  for  the 
Antitrust  Division’s  belief  that  the  ac¬ 
tions  of  General  Electric  and  Westing¬ 
house  constituted  a  violation  of  the  Sher¬ 
man  Act  and  of  the  existing  consent 
judgments. 

The  injunctive  provisiohs  of  the  pro¬ 
posed  modification  embody  four  ap¬ 
proaches  intended  to  limit  direct  and  in¬ 
direct  communication  between  General 
Electric  and  Westinghouse.  The  first  ap¬ 
proach  is  designed  to  prohibit  the  kind  of 
public  statement  of  pricing  policy  that  is 
actually  intended  to  signal  or  communi¬ 
cate  an  invitation  from  one  manufac¬ 
turer  to  the  other  to  eliminate  various 
elements  of  competition.  ’The  second  en¬ 
joins  certain  specific  practices  that 
served  to  police  or  reinforce  the  defend¬ 
ants’  common  adherence  to  published 
price  levels.  ’The  third  is  to  restrict  the 
nature  and  quantity  of  price-related  in¬ 
formation  publicly  disseminated  by  each 
manufacturer  from  which  a  general  pric¬ 
ing  policy  may  be  inferred.  ’The  fourth 
approach  is  to  prohibit  each  manufac¬ 
turer  in  certain  circumstances  from  ex¬ 
amining  price-related  documents  that 
the  other  manufacturer  may  distribute 
legitimately  to  individual  customers. 

After  the  proposed  modification  and 
supporting  memorandum  were  filed,  in¬ 
terested  parties  were  given  approximately 
twelve  weeks  in  which  to  comment  on 
the  proposed  modification.  Several 
parties  submitted  comments  to  which  the 
Department  of  Justice  has  responded. 


Copies  of  the  proposed  modification 
applicable  to  General  Electric,  the  sup¬ 
porting  memorandum,  the  comments  of 
interested  parties  and  the  responses  of 
the  Department  of  Justice  are  published 
below.  Since  the  proposed  modification 
applicable  to  Westinghouse  is  virtually 
identical  to  the  one  applicable  to  Gen¬ 
eral  Electric,  only  the  General  Electric 
proposed  modification  is  reprinted. 

Dated:  March  25, 1977. 

Donald  I.  Baker, 

Assistant  Attorney  General. 

Antitrust  Division. 

United  States  District  Court  for  the  East¬ 
ern  District  of  Pennsylvania 

[Civil  No.  28228] 

United  States  of  America,  Plaintiff,  v.  Gen¬ 
eral  Electric’  Company,  Defendant. 

Stipulation 

It  is  stipulated  by  and  between  the  under¬ 
signed  parties  by  their  respective  attorneys, 
that; 

( 1 )  The  parties  hereto  consent  that  a  Mod¬ 
ification  of  the  Final  Judgment  in  this  case 
in  the  form  hereto  attached  may  be  filed  and 
entered  by  the  Court  at  any  time  after  the 
expiration  of  sixty  (60)  days  following  the 
date  of  filing  of  this  Stipulation  without 
further  notice  to  any  party  or  other  proceed¬ 
ings,  either  upon  the  motion  of  any  party  or 
uDon  the  Court’s  own  motion,  provided  that 
Plaintiff  has  not  withdrawn  its  consent  as 
provided  herein; 

(2)  The  plaintiff  may  withdraw  its  con¬ 
sent  hereto  at  any  time  within  said  period 
of  sixty  (60)  days  by  serving  notice  thereof 
upon  the  other  party  hereto  and  filing  said 
notice  with  the  Court; 

(3)  In  the  event  plaintiff  withdraws  its 
consent  hereto,  this  Stipulation  shall  be  of 
no  effect  whatever  in  this  or  any  other  pro¬ 
ceeding  and  the  making  of  this  Stipulation 
shall  not  in  any  manner  prejudice  any  con¬ 
senting  p^ty  in  any  other  proceeding. 

Donald  I.  Baker, 

William  E.  Swope, 

John  W.  Clark, 

•  Mark  P.  Leddy, 

Vincent  Alventosa, 

Francis  P.  Newell, 

Rene  A.  Torrado,  Jr., 
Attorneys,  Department  of  Justice. 


For  the  General  Electric  Company. 

United  States  District  Court 
Eastern  District  op  Pennsylvania 

[ClTil  No.  28228] 

United  States  of  America.  Plaintiff,  v.  Gen¬ 
eral  Electric  Company.  Defendant. 

Modification  by  Consent  of  Final  Judg¬ 
ment  Entered  October  1,  1962 

The  Court  having  retained  jurisdiction  of 
this  matter  pursuant  to  the  Final  Judgment 
dated  October  1,  1962,  and  plaintiff  and 
defendant  General  Electric  Company  having 
consented  to  the  making  and  entry  of  a 
Modification  thereof;  and  the  Court  having 
been  fully  advised  with  respect  to  the  mat¬ 
ter  and  having  determined  that  entry  of 
this  Modification  By  Consent  Is  in  the  public 
interest; 

Now.  therefore,  based  upon  the  Court's 
finding  that  entry  of  this  Modification  By 
Consent  Is  appropriate  in  this  case,  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law  herein,  and  without  this  Modification 
constituting  any  evidence  against  or  admis¬ 


sion  by  any  party  with  respect  to  any  issue 
of  fact  or  law  in  any  action  or  proceeding; 

Now,  therefore,  before  any  testimony  has 
been  taken,  the  Court  being  advised  and 
having  considered  the  matter  it  is  hereby  or¬ 
dered,  adjudged  and  decreed  that  the  Final 
Judgment  entered  herein  on  October  1,  1962, 
Is  hereby  modified  as  follows : 

1.  “Large  turbine-generator”  means  an  as¬ 
sembly  of  a  turbine  and  a  generator  with  an 
electrical  rating  of  100,000  kw  or  more  used 
for  the  production  or  generation  of  electricity 
on  land  by  the  use  of  steam,  but  It  does 
not  include  marine  turbine-generators,  gas 
turbines  or  gas  turbine-generators,  hydro¬ 
electric  turbine-generators  or  hydraulic  tur¬ 
bines. 

2.  That  the  defendant,  its  successors,  as¬ 
signees.  transferees,  and  respective  officers, 
agents,  and  employees,  be  enjoined  and  re¬ 
strained  from: 

(a)  Publishing  or  distributing  any  infor¬ 
mation  intended  to  communicate  directly 
or  Indirectly  an  invitation  to  agree,  or  will¬ 
ingness  to  agree,  with  any  manufacturer  of 
large  turbine-generators  (1)  to  raise,  fix, 
maintain,  stabilize,  or  otherwise  affect  the 
price  or  other  terms  and  conditions  for  the 
sale  of  large  turbine-generators,  or  (11)  to 
reduce  or  eliminate  competition  in  the  guar¬ 
anteed  or  actual  performance  of  large  tur¬ 
bine-generators; 

(b)  Hereafter  offering  a  price  protection 
policy  or  entering  Into  any  agreement 
whereby  the  price  of  a  large  turbine-gen¬ 
erator  to  any  customer  would  be  retroactively 
reduced  or  the  defendant  would  be  subject 
to  any  penalty  or  disadvantage  as  the  direct 
result  of  offering  or  providing  a  lower  price 
or  more  favorable  terms  and  conditions  of 
sale  to  any  subsequent  customer  or  poten¬ 
tial  customer; 

(c)  Beginning  three  months  from  the 
effective  date  of  this  modification,  using  any 
price  book,  price  list,  or  compilation  of  prices 
for  the  sale  of  large  turbine-generators  other 
than  a  price  book,  price  list,  or  compilation 
of  prices; 

(I)  Compiled  by  the  defendant  after  the 
effective  date  of  this  modification; 

(II)  Based  on  the  defendant’s  own  Individ¬ 
ually  determined  criteria  and  costs;  and 

(lit)  Not  based  on  the  prices  in  any  price 
book,  price  list,  or  compilation  of  prices  in 
effect  during  the  period  beginning  May  20, 
1963  and  extending  up  to  and  Including  the 
effective  date  of  this  modification; 

Provided,  however.  That  this  subsection  2(c) 
shall  not  be  construed  to  prohibit  the 
defendant  from  selling  a  large  turbine- 
generator  to  a  specific  customer  at  any  price 
it  sees  fit  consistent  with  the  provisions  of 
this  modification;  and  provided  further,  that 
defendant  shall  be  allowed  to  use  its  price 
books  Issued  prior  to  the  date  this  provision 
takes  effect  solely  for  the  purpose  of  cal¬ 
culating  prices  for  turbine-generators 
ordered  before  that  date; 

(d)  Preparing  or  using  any  price  book  or 
price  list  for  large  turbine-generators  after 
the  effective  date  of  this  modification  that  is 
related  to  any  previous  price  book  or  price 
list  by  a  uniform  multiplier  or  percentage, 
or  computing  the  price  of  a  large  turbine- 
generator  by  applying  a  uniform  multiplier 
or  percentage  to  any  previous  price  book  or 
price  list,  except  where  necessary  to  compyte 
the  price  of  a  turbine-generator  ordered  prior 
to  the  effective  date  of  this  modification; 

(e)  Distributing  or  revealing  to  any  per¬ 

son  not  employed  by  the  defendant  a  price 
book  or  price  list  relating  to  large  turbine- 
generators;  ' 

(f )  Communicating  to  any  persons  not  em¬ 
ployed  by  the  defendant: 

(1)  A  policy  regarding  negotiation  or  bar¬ 
gaining  Involving  the  price  or  terms  and  con¬ 
ditions  of  sale  for  large  turbine-generators; 
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(II)  A  policy  regarding  performance  guar¬ 
antees  for  large  turbine-generators; 

(III)  A  policy  regarding  negotiation  or  bar¬ 
gaining  Involving  the  price  of  spare  parts  for 
large  turbine-generators; 

(Iv)  A  policy  regarding  the  use  of  a 
formula  or  system  for  pricing  large  turbine- 
generators; 

(v)  A  formula  or  system  for  pricing  large 
turbine-generators,  provided  that  nothing 
In  this  subsection  2(f)  (v)  shall  be  con¬ 
strued  to  prohibit  the  defendant  from  using 
price  escalation  clauses  to  adjust  prices  to 
reflect  changes  In  costs  or  other  economic 
indices  between  the  date  of  order  and  the 
date  of  delivery  or  from  selling  large  tur¬ 
bine-generators  under  a  cost-reimbursement 
contract;  and 

(vl)  Any  change  In  the  price  of  large 
turbine-generators,  provided  that  the  de¬ 
fendant  shall  not  be  prohibited  from  com- 
munk;atlng  to  a  specific  cuetomer,  poten¬ 
tial  customer,  or  his  agent,  a  change  In  a 
price  previously  furnished  to  such  customer 
or  agent  for  a  particular  large  turbine- 
generator; 

(g)  Distributing  or  revealing  to  any  per¬ 
son  not  employed  by  the  defendant  (1)  prices 
and  terms  and  conditions  for  the  sale  of 
large  turbine-generators;  (11)  the  exhaust 
end  load  limits  for  large  turbine-generators; 
and  (ill)  performance  guarantees,  including 
but  not  limited  to  heat  rates  for  large  tur¬ 
bine-generators. 

Nothing  In  section  2fg)  shall  be  construed 
to  prohibit  the  defendant  (1)  from  convevlng 
to  a  specific  customer  or  potential  customer, 
or  his  agent,  the  Information  necessarv  to  re¬ 
spond.  In  good  faith,  to-a  reauest  from  such 
customer  or  agent  for  the  defendant  to  bid 
on.  or  to  engage  In  negotiations  regarding 
the  purchase  of.  one  or  more  large  turbine- 
generators.  or  12)  from  convevlng  Informa¬ 
tion  necessary  to  respond  In  good  faith  to  a 
renuest  from  a  customer  or  his  agent  for 
information  In  connection  with  discussions 
regarding  the  purchase  of  one  or  more  large 
turbine-generators  by  that  customer; 

(h)  11)  Expressing  to  any  person  not  em- 
ploved  bv  the  defendant  the  price  of  a  large 
turbine -generator  In  terms  of  a  multiple 
or  percentage  of  a  book  or  list  price  or  a 
separately  stated  price  or  111)  expressing  to 
any  person  not  employed  by  the  defendant 
a  relation  of  the  price  of  a  large  turbine 
generator  to  a  separately  stated  price  or  to 
a  price  furnished  to  a  different  customer; 

11)  Publishing,  or  communicating  directly 
or  Indirectly  to  any  person  not  employed  by 
the  defendant,  any  compilation  of  (a)  out¬ 
standing  bids  or  quotations  for  the  sale  of 
large  turbine-generators  for  a  period  of  five 
years  from  the  date  such  bids  or  quotations 
are  made;  or  (b)  prices  and  terms  and  con¬ 
ditions  of  sale  quoted  on  transactions  In¬ 
volving  the  sale  of  large  turbine-generators 
for  a  period  of' thirty  months  from  the  date 
of  such  Quotations; 

(j)  (1)  Using  or  retaining  a  price  book, 
price  list,  or  compilation  of  list  or  book  prices 
or  standard  terms  and  conditions,  for  the 
sale  of  large  turbine-generators,  prepared 
bv  Westlnghouse  after  May  1,  1963,  or  a  copy 
thereof; 

fil)  Using  or  retaining  a  price  book,  price 
list,  or  compilation  of  list  or  book  prices 
or  standard  ternrs  and  conditions,  for  the 
sale  of  large  turbine-generators  prepared 
after  the  effective  date  of  this  modification 
by  a  manufacturer  other  than  Westlnghouse, 
or  a  copy  thereof; 

(k)  Receiving  or  examining  any  part  of 
any  document,  prepared  or  distributed  by 
Westlnghouse.  or  copy  thereof,  and  including 
prices,  terms  and  conditions  of  sale,  or  per¬ 
formance  guarantees  regarding  the  sale  of  a 
large  turbine-generator;  provided,  however, 
that  a  representative  of  the  defendent  may 


be  permitted  to  view  a  bid  prepared  by  West- 
Inghouse,  at  the  option  of  the  customer  and 
prior  to  the  award  of  the  order,  solely  for  the 
purpose  of  verifying,  in  good  faith,  repre¬ 
sentations  made  by  the  customer  or  Its  agent 
concerning  the  content  of  such  Westirxg- 
house  bid;  and  pro^ided  further  that  Inde¬ 
pendent  counsel,  acting  on  behalf  of  Qeueral 
Electric,  may  be  employed  to  verify  that  an 
award  of  a  public  sealed  bid  Is  legal;  such 
lawyer  may  employ  Independent  technical 
advisers,  so  long  as  neither  the  lawyer  nor 
technical  advisers  communicate  to  any  Gen¬ 
eral  Electric  employee  the  contents  of  such 
Westlnghouse  bid. 

3.  Nothing  contained  herein  shall  be  con¬ 
strued  to  prohibit  the  defendent  (a)  from 
conveying  Information  In  compliance  with 
any  order,  or  In  connection  with  participa¬ 
tion  In  any  proceeding,  of  a  court,  legisla¬ 
tive  body,  or  administrative  agency;  (b) 
from  conveying  Information  to  any  person 
retained  by  the  defendant  for  a  legitimate 
purpose,  provided  that,  with  regard  to  any 
such  Information  that  refers  or  relates  to 
price,  terms  and  conditions  of  sale,  exhaust 
end  load  limits,  and  performance  guarantees, 
•the  defendant  shall  secure  from  such  per¬ 
son  a  legally  binding  commitment  not  to 
publish  or  re-use  said  Information:  (c)  from 
using  or  conveying  information  In  connec¬ 
tion  with  the  rendering  of  legal  advice  or 
participating  in  a  legal  proceeding;  (d)  from 
responding  to  competition  by  changing  price 
or  terms  and  conditions  of  sale  furnished  to 
a  customer  in  a  manner  otherwise  consistent 
with  the  provisions  of  this  decree;  or  (e) 
from  complying  with  contractual  commit¬ 
ments  to  any  customer  undertaken  prior  to 
the  effective  date  of  this  modification  by: 

(I)  Expressing  the  price  of  a  large  turbine- 
generator  in  terms  of  (a)  a  price  book  or 
price  list  Issued  prior  to  the  effective  date 
of  this  modification  or  (b)  a  multiplier  or 
percentage  established  prior  to  the  effective 
date  of  this  modification  applied  to  any  such 
price  book  or  price  list; 

(II)  Expressing  the  price  of  any  perform¬ 
ance  gufu-antee  for  a  large  turbine-genera¬ 
tor  In  terms  of  a  formula  Included  or  In¬ 
corporated  by  reference  In  a  contract  entered 
into  prior  to  the  effective  date  of  this  modi¬ 
fication. 

4.  The  defendent  Is  ordered  to  retain  In  Its 
files  records  of  calculations  and  determina¬ 
tions  Involved  In  the  computation  of  a  price 
for  any  large  turbine  general,  or  in  the 
preparation  of  any  price  book  or  price  list 
for  such  machines,  for  a  period  of  five  years 
after  such  computation  or  preparation. 

5.  Tlie  defendant.  Its  successors,  assignees 
and  transferees,  and  Its  officers,  agents  and 
employees  are  ordered: 

(a)  To  print  conspicuously  on  each  of  Its 
price  books  or  price  lists  for  the  sale  of  large 
turbine-generators  prepared  after  the  effec¬ 
tive  date  of  this  modification  a  notice  that 
distribution  of  the  price  book  or  price  list  to 
persons  not  emploved  by  the  defendant  will 
constitute  a  violation  of  this  modification 
and  that  said  violation  may  be  punishable 
as  contempt  of  court:  and 

(b)  To  number  each  of  Its  price  books  or 
price  lists  for  the  sale  of  large  turbine-genera¬ 
tors  prepared  after  the  effective  date  of  this 
modification,  and  maintain  a  log  which  shall 
indicate;  (1)  the  name  and  nosltlon  of  ev^rv 
person  to  whom  a  price  book  or  price  list 
Is  distributed  and  (11)  the  date  of  such  dis¬ 
tribution. 

6.  The  provisions  of  this  modification  shall 
terminate  fifteen  years  from  Its  effective  date, 
except  that  section  2(a)  shall  terminate 
twentv-flve  vears  from  said  date  and  section 
2(k)  ten  vears  from  said  date. 

7.  Sections  IVfD),  VIA),  and  anv  other 
provision  of  the  Final  Judgment  entered  on 
October  1,  1962,  which  is  inconsistent  with 


the  provisions  contained  herein,  are  hence¬ 
forth  of  no  force  and  effect  Insofar  as  they 
pertain  to  large  turbine-generators  as  defined 
herein. 

Dated;  December  10,  1976. 

Joseph  L.  McOlynn,  Jr., 
United  States  District  Judge. 

United  States  Disteict  Coubt  roa  the 
Eastebn  Distkict  of  Pennsylvania 

(Civil  No.  28228) 

United  States  of  America,  Plaintiff  v. 
General  Electric  Company  and  Westinghouse 
Electric  Corporation.  Defendants. 

Plaintiff's  Memobandum  in  Sttppobt  of  a 

Pboposeo  Modification  to  the  Final 

JtTDGMBNT  ENTEBED  ON  OCTOBEB  1,  1962 

Against  Each  Defendant 

The  United  States,  by  the  undersigned, 
files  this  memorandum  In  support  of  its  Joint 
proposals  with  the  General  Electric  Company 
and  the  Westinghouse  Electric  Corporation  to 
modify  the  final  judgment  against  each  com¬ 
pany  In  this  action.  The  modification  Is  de¬ 
signed  to  prohlbt  certain  pricing  practices 
which  have  occurred  In  the  turbine-genera¬ 
tor  Industry  since  1963.  Although  the  United 
States  does  not  deem  the  Antitrust  Proce¬ 
dures  and  Penalties  Act.  P  L.  93-628, 15  U.S.C. 
{  16  (b)  through  (h),  applicable  to  this  pro¬ 
ceeding,  It  has  sought  In  this  memorandum  to 
provide  the  Court  and  the  public  with  the 
tvpe  of  Information  ordinarllv  provided  In  a 
competitive  Impact  statement  filed  pursuant 
to  the  Act. 

I.  NATUBE  AND  PT7BP08E  OF  THE  PBOCEEDING 

On  June  29,  1960,  the  Government  ob¬ 
tained  an  Indictment  charging  GE,  West¬ 
lnghouse  and  Allls-Chalmers  Manufacturing 
Corporation,  and  four  Individuals,  with  fix¬ 
ing  the  prices  of  large  turbine-generators. 
Contemporaneous  with  the  Indictment,  the 
Government  filed  a  civil  action  against  the 
corporations  In  which  It  sought  an  Injunc¬ 
tion  against  further  violations  of  Section  1 
of  the  Sherman  Act.  Both  the  Indictment 
and  the  civil  complaint  charged,  among 
other  things,  that  representatives  of  the  de¬ 
fendants  held  meetings  at  which  they  agreed 
upon  adjustments  In  the  prices  of  certain 
turbine-generators,  coordinated  price  In¬ 
creases.  and  determined  which  defendant 
would  submit  ths  winning  bid  to  a  given 
utility.  The  criminal  case  ultimately  resulted 
In  the  entry  of  guilty  pleas  by  the  three  cor¬ 
porate  defendants,  and  pleas  of  nolo-conten- 
dere  by  the  four  Individual  defendants.  All 
defendants  were  fined  and  one  individual  re¬ 
ceived  a  prison  sentence.  The  civil  action 
ended  with  the  entry  of  consent  decrees 
against  the  corporate  defendants. 

Filed  on  October  1,  1962.  the  consent  de¬ 
crees  were  designed  to  deal  with  the  pricing 
situation  that  had  developed  during  the 
19508.  The  decrees  enjoined  the  defendants 
from  fixing  prices,  allocating  product  and 
geographic  markets,  bld-rlgglng  and  refus¬ 
ing  to  deal  with  certain  customers.  It  ordered 
the  defendants  not  to  communicate  pricing 
Information  to  one  another  until  after  the 
Information  had  been  released  generally  to 
the  trade.  The  decrees  also  required  that 
each  defendant  Independently  and  Individ¬ 
ually  review,  determine,  and  announce  Its 
book  prices  for  turbine-generators  unless 
the  defendant  certified  to  the  court  that  It 
had  taken  such  action  after  June  29,  1960 
but  before  the  effective  date  of  the  decree. 
In  essence,  the  goal  of  the  1962  decrees  was 
to  uproot  the  unlawful  pricing  behavior  and 
replace  It  with  pricing  behavior  founded  on 
legitimate  competitive  considerations. 

Price  competition  prevailed  In  the  turbine- 
generator  Industry  from  1960  to  1963.  In 
the  opinion  of  the  Department,  however. 
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prices  since  then  have  stabilized  and  there 
has  been  little  or  no  discounting  or  negotia¬ 
tion  regarding  price.  The  Department  of 
Justice  has  uncovered  no  tcvldence  that,  to 
achieve  the  present  price  stability.  OE  and 
Westinghouse  reached  an  agreement  through 
direct,  covert  communication.  Instead,  the 
Department’s  investigation  has  revealed  that 
the  elimination  of  price  competition  has 
been  the  result  of  identical  policies  deli¬ 
berately  adopted  and  published  in  1963  -64 
and  adhered  to  since. 

The  1962  consent  decrees  allowed  the  pub¬ 
lication  of  price  books  and  the  public  ex¬ 
change  of  competitive  Information.  On  the 
other  hand,  the  decrees  prohibited  all  price - 
fixing  agreements  regardles  of  where  or  how 
they  were  formed.  Since  1963,  the  nature  and 
content  of  the  public  commtmication  of 
pricing  intentions  and  the  mechanics  of  the 
pricing  system  have  been  such  that  OE  and 
Westinghouse  have  succeeded  in  assiudng  one 
another  that  they  will  not  deviate  from  pub¬ 
lished  price  levels.  In  the  opinion  of  the 
Department,  this  public  exchange  of  assur¬ 
ances,  with  such  intent,  did  constitute  an 
agreement  to  stabilize  prices  which  war¬ 
ranted  the  filing  of  a  civil  action  by  it  alleg¬ 
ing  a  violation  of  the  Sherman  Act  or  of  the 
1962  consent  decrees. 

To  obtain  an  Injunction  against  further 
use  of  these  pricing  policies,  the  Department 
was  prepared  to  file  a  civil  suit  against  GE 
and  Westinghouse.  When,  as  is  customary, 
the  Department  notified  counsel  for  the 
prosi>ective  defendants  of  its  intention,  the 
companies  vigorously  asserted  their  inno¬ 
cence.  To  avoid  suit,  however,  they  offered  to 
accept,  without  admitting  liability,  a  modi¬ 
fication  of  the  1962  decrees  which  would 
prohibit  the  practices  that  the  Department 
deemed  objectionable.  They  also  agreed  that 
the  modification  would  be  effected  in  a 
manner  consistent  with  the  disclosure  re¬ 
quirements  of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  §  16. 

The  Department  responded  favorably  to 
the  modification  offer  primarily  because  it 
presented  the  opportunity  immediately  to 
secure  substantially  the  same  remedial  relief 
that  it  would  have  sought  in  a  civil  action 
that  probably  would  have  taken  years  to 
complete  and  whose  outcome  could  not  be 
predicted.  These  and  other  reasons  for  the 
Department’s  decision  are  outlined  below  in 
Part  VI  of  this  Memorandum. 

n.  DESCRIPTION  OF  EVENTS  AND  PRACTICES  GIV¬ 
ING  RISE  TO  THE  ALLEGED  VIOLATION 

Turbine-generator  prices,  which  began  a 
precipitous  decline  in  1958,  continued  to 
decline  following  the  indictment  of  GE, 
Westinghouse  and  Allis-Chalmers  for  price 
fixing  in  1960.  By  December,  1962  Allis- 
Chalmers  had  withdrawn  from  the  market, 
but  the  industry  continued  to  be  plagued  by 
over -capacity,  and  prices  continued  to  de¬ 
cline.  Relatively  few  sales  are  made  in  any 
year  and  the  pressure  to  obtain  any  given 
order  was  substantial.  Moreover,  the  product 
is  not  homogenous,  and  although  the  (xxn- 
panies  utilized  price  books,  there  was  little 
adherence  to  published  prices,  and  consid¬ 
erable  discounting  occurred  on  particular 
projects. 

In  May,  1963,  GE  announced  a  new  pricing 
policy.  The  principal  purpose  of  this  policy 
was  to  end  the  discounting  by  establishing 
a  new  price  level  that  would  not  be  eroded 
in  the  market.  GE  published  several  docu¬ 
ments  on  or  about  May  20,  1963  that  com¬ 
municated  to  its  utility  customers  and  to 
Westinghouse  the  purpose  and  the*  mechan¬ 
ics  of  the  new  pricing  policy.  In  each  of  these 
publications.  GE  stated  its  intention  to  ad¬ 
here  to  the  new  published  price  level  by 
quoting  only  book  prices  on  all  transactions. 


The  new  pricing  strategy  included  a  re¬ 
vised  book  which  contained  simplified  pro¬ 
cedures  for  pricing  turbine-generators;  the 
use  of  a  published  multiplier  to  be  applied 
to  book  prices;  the  introduction  of  a  price 
protection  policy  designed  to  implement  the 
equal  treatment  philosophy;  and  the  pub¬ 
lication  of  outstanding  orders  and  price  quo¬ 
tations.  Each  of  these  features  of  the  new 
pricing  policy  will  be  briefly  outlined  below 
to  indicate  what  the  Department  believes 
their  respective  roles  were  in  GE’s  effort  to 
stabilize  prices. 

The  1963  price  book  was  an  essential  fea¬ 
ture  of  GE's  new  pricing  policy.  ’The  book 
employed  various  formulas  which  greatly 
simplified  the  pricing  of  these  highly  com¬ 
plex  and  customized  machines.  The  book  also 
contained  a  series  of  pricing  examples  which 
explained  the  use  of  the  formulas.  Virtually 
all  of.  the  pricing  information  necessary  to 
calculate  the  book  price  of  any  large  turbine- 
generator  (and  other  terms  and  conditions 
of  sale  including  the  level  of  various  perform¬ 
ance  guarantees)  was  included. 

Moreover,  the  price  book  set  forth  the  so- 
called  “exhaust  end  loading  limits”  for  dif¬ 
ferent  types  of  turbine-generator  blades.  The 
publication  of  these  limits  made  it  possible 
to  determine  the  specific  size  and  type  of 
turbine-generator  that  GE  would  bid  in  re¬ 
sponse  to  specifications  provided  by  a  utility 
customer. 

To  compute  the  actual  published  price  in 
effect  at  any  given  time.  GE  employed  a  pub¬ 
lished  multiplier — another  key  aspect  of  the 
1933  strategy.  The  multiplier  was  expressed 
in  terms  of  a  percentage  figure  and  was  ap¬ 
plied  to  book  prices.  For  example,  the  price 
quoted  to  a  customer  in  May,  1963  was  com¬ 
puted  by  multiplying  the  book  price  by  the 
multiplier  of  .76.  ’The  use  of  the  multiplier 
permitted  GE  to  make  swift  changes  in  price 
without  the  complexity — and  possible  source 
of  misinterpretation  by  Westinghouse — in¬ 
herent  in  printing  an  entirely  new  book. 

The  end  result  of  the  information  con¬ 
tained  in  the  1963  price  book  combined  with 
GE's  public  announcement  that  it  would  not 
deviate  from  published  prices  was  that  West¬ 
inghouse  could  ascertain  the  price  that  GE 
would  employ  in  any  given  sales  situation. 
This  effectively  removed  a  major  source  of 
uncertainty  and  a  major  stumbling  block  in 
the  industry’s  attempt  to  stabilize  prices  for 
such  a  highly  complex  product.  Moreover, 
GE’s  internal  documents  reveal,  in  the  opin¬ 
ion  of  the  Department,  that  such  was  the 
intent  of  GE  in  issuing  the  price  book  and  the 
actual  effect  perceived  by  GE  after  the  book 
was  issued.  Also,  again  in  the  opinion  of  the 
Department,  internal  documents  of  Westing¬ 
house  reveal  that  it  perceived  this  to  be  the 
purpose  and  the  effect  of  the  GE  pricing 
policy. 

In  any  attempt  to  stabilize  prices  there  is 
always  the  risk  that  one  firm  will  seek  to 
gain  an  advantage  by  employing  selective 
secret  discounts  to  win  individual  custom¬ 
ers.  Such  behavior  is  often  the  source  of  the 
breakup  of  a  price  agreement.  More  to  the 
point,  the  fear  by  one  firm  that  another  will 
seek  to  gain  an  advantage  may  lead  the  first 
to  initiate  the  very  strategy  it  fears  from 
the  other. 

To  deal  with  the  problem  of  secret  dis¬ 
counts,  a  third  element  in  the  pricing  strat¬ 
egy  announced  by  GE  was  the  “price  protec¬ 
tion  clause”.  This  clause  appeared  in  the 
price  book  and  was  to  be  included  in  all  GE 
contracts  for  the  sale  of  large  turbine-gen¬ 
erators.  The  clause  was  also  described  in  GE's 
letter  to  utility  presidents. 

The  price  protection  clause  operated  in 
such  a  way  that,  in  the  event  price  wras  low¬ 
ered  by  GE  for  a  particular  customer,  any 
buyer  within  the  previous  six-month  period 


would  be  given  an  identical  discount  retro¬ 
actively  upon  request.’  Hence  selective  price 
cuts  could  not  be  employed  by  GE  without 
imposing  a  substantial  penalty  upon  itself. 
The  result  of  the  price  protection  policy  was 
to  provide  assurance  to  Westinghouse  that 
GE  would  not  give  selective  discounts.  West¬ 
inghouse  adopted  a  price  protection  clause 
in  1964. 

The  Department  believes  that  internal 
documents  of  both  GE  and  Westinghouse 
could  have  led  a  trier  of  fact  to  conclude 
that  price  protection  was  intended  to  and 
did  provide  the  firms  with  assurance  that 
each  would  avoid  price  competition. 

The  Marketing  Information  Letter  issued 
in  May,  1963  contained  a  fourth  element  of 
the  pricing  strategy.  This  was  the  publica¬ 
tion  by  GE  of  all  of  the  orders  it  had  received 
and  the  quotations  it  had  made  before  May 
20  at  the  preexisting  price  levels.  Unless  Wes¬ 
tinghouse  knew  that  a  quote  at  the  lower 
price  level  had  been  made  prior  to  the  price 
increase,  it  would  not  be  able  to  know  for 
certain  whether  GE  had  “cheated”  on  the 
new  price  level.  Since  discounting  had  been 
prevalent  prior  to  May,  1963,  this  informa¬ 
tion  was  necessary  to  assure  Westinghouse 
that  GE  had  followed  through  on  its  inten¬ 
tion  to  stick  to  published  price  levels.  Wes¬ 
tinghouse  adopted  this  practice  in  1964  and 
both  firms  have  used  it  over  the  years  when 
price  increases  were  announced.  The  Depart¬ 
ment  believes  that  a  court  could  have  con¬ 
cluded  from  internal  documents  of  both 
firms  that  the  purpose  and  perceived  effect 
of  publishing  outstanding  orders  and  price 
quotations  was  to  eliminate  a  potential 
source  of  disruption  at  the  time  of  price 
changes. 

Westinghouse  learned  of  the  new  GE  policy 
very  soon  after  it  was  announced.  Within 
days,  it  withdrew  its  own  price  book  and  be¬ 
gan  to  use  the  new  GE  book,  and  the  .76  mul¬ 
tiplier,  to  compute  its  prices.  As  noted  above. 
Westlnghouse’s  next  book,  published  ten 
months  later,  in  March,  1964  was  similar  in 
many  significant  respects  to  GE’s  and  en¬ 
abled  GE  to  predict  the  offering  Westing¬ 
house  would  make  in  a  given  situation. 

In  June,  1964,  GE  reduced  its  multiplier 
in  response  to  what  it  believed  was  secret 
price-cutting  by  Westinghouse,  but  which 
evidently  was  a  misinterpretation  by  West¬ 
inghouse  of  the  GE  book.  Then,  in  July, 
Westinghouse  announced  a  price  increase, 
published  for  the  first  time  a  list  of  out¬ 
standing  orders  and  quotations  and,  also  for 
the  first  time,  announced  it  would  offer  a 
price  protection  clause.  Two  months  later. 
Westinghouse  and  GE  were  both  back  at  the 
pre-June  price  level.  Since  then,  both  com¬ 
panies  have  used  the  same  multiplier  applied 
to  identical  book  price  levels. 

The  Department  believes  that  internal 
Westinghouse  documents  reveal  that  West¬ 
inghouse  perceived  GE’s  actions  as  an  invita¬ 
tion  to  stabilize  prices.  Morever,  these  docu¬ 
ments,  in  the  opinion  of  the  Department, 
reveal  the  extraordinary  steps  Westinghouse 
took  to  insure  that  the  strategy  was  not  upset 
intentionally  or  inadvertently. 

Since  the  summer  of  1964,  GE  and  West¬ 
inghouse  have  applied  the  prevailing  multi¬ 
plier  to  book  prices,  resulting  in  a  pattern 
of  equal  pricing  In  the  sale  of  turbine-gen¬ 
erators  for  fossil  fuel  power  plants.  The  same 
pattern  emerged  in  the  pricing  of  turbine- 
generators  for  nuclear  plants  when,  in  Octo¬ 
ber,  1964,  GE  applied  this  pricing  policy  to 
the  marketing  of  those  units. 


*  The  problem  of  secrecy  was  overcome  by 
permitting  buyers  in  any  period  to  audit 
GE’s  books  with  respect  to  sales  made  in  the 
subsequent  six  months. 
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Representatives  of  OE  and  Westlnghouse, 
In  meetings  with  the  Antitrust  Division,  have 
diputed  the  government's  factual  and  legal 
conclusions.  They  have  argued  that  their 
conduct  cannot  form  the  basis  of  any  un* 
lawful  agreement  or  understanding.  They 
have  denied  that  their  behavior  had  the 
intent  or  the  effect  to  stabilize  prices.  Instead 
they  have  emphasized  that,  for  most  of  the 
time  since  1963,  they  have  been  the  only 
two  domestic  manufacturers  of  large  turbine- 
generators,  and  that  demand  has  climbed 
steadily.  'Iliey  have  claimed  that  Identical 
price  levels  have  been  the  result  of  conscious 
parallelism,  or  the  exercise  of  price  leadership 
by  QE.  Such  "Interdependent”  pricing,  they 
say,  has  to  be  expected  In  a  duopoly  because 
esu:h  company's  pricing  decisions  must  take 
into  account  likely  decisions  of  the  other. 
Thus,  it  is  argued,  any  Identical  pricing 
pattern  has  been  the  inevitable  consequence 
of  industry  structure. 

The  Department  believes  that  the  differ¬ 
ences  between  the  behavior  here  and  classic 
price  leadership  are  extensive  and  Important. 
The  complexity  of  the  product  and  the  secre¬ 
tive  and  uncertain  nature  of  the  bidding 
process  made  It  necessary  for  GE  t6  go  beyond 
the  simple  announcement  of  an  intention 
to  discontinue  discounting  if  Westlnghouse 
were  to  have  the  niformatlon  concerning 
and  confidence  In  OE's  Intentions  to  follow. 
Prior  to  May,  1963,  there  was  no  body  of 
public  data  that  woulld  Identify  the  "appro¬ 
priate”  price  of  a  given  turbine-generator  or 
provide  the  assurance  that  such  price  would, 
in  fact,  be  quoted  by  Its  seller.  OE's  1963 
policy  and  its  subsequent  adoption  by  West¬ 
lnghouse  neutralized  competitive  pressures 
resulting  from  these  uncertainties. 

The  Department  believes  that  Westing- 
house's  activities  went  beyond  mere  passive 
following  of  GE's  lead.  In  addition  to  adopt¬ 
ing  the  price  increases.  It  published  a  book 
with  the  same  format  and  formulas  as  OE's. 
It  adopted  the  multiplier  system,  published 
lists  of  outstanding  orders,  and  offered  price 
protection.  These  acts  reflect  the  pamstak- 
Ing  effort  of  Westlnghouse  to  manifest  Its 
acceptance  of  OE's  strategy  to  stabilize  tur¬ 
bine-generator  prices. 

In  this  context,  the  Department  believes 
that.  If  it  filed  a  civil  action,  a  trial  on  the 
merits  could  lead  a  court  to  conclude  that 
the  public  exchange  of  information  and  as¬ 
surances  by  OE  and  Westlnghouse  that  nei¬ 
ther  would  cut  prices  violated  Section  1  of 
the  Sherman  Act  as  well  as  the  consent  de¬ 
crees  entered  In  1962.  Such  a  case  would,  how¬ 
ever.  be  quite  complex  and  novel  In  the  sense 
that  the  court  would  be  asked  to  find  a  viola¬ 
tion  In  the  absence  of  proof  of  direct,  covert 
conununlcatlons  between  OE  and  Westlng¬ 
house. 

III.  THE  PROPOSED  MODIFICATION 

As  Is  discussed  above,  the  publication  and 
communication  to  third  parties  of  detailed 
prices  and  other  price-related  Information, 
coupled  with  public  statements  regarding 
future  pricing  intentions,  permitted  each 
manufacturer  to  know  the  price  that  the 
other  would  offer  In  individual  trtansactions 
Involving  turbine  generators.  The  result  of 
this  common  knowledge  of  pricing  intentions 
was  that  both  manufacturers  offered  sub¬ 
stantially  identical  prices  and  price  competi¬ 
tion  between  them  was  suppressed. 

The  Injunctive  provisions  of  the  proposed 
modification  take  four  approaches  designed 
to  limit  direct  and  Indirect  communication 
by  each  manufacturer  to  the  other. 

The  first  approach  Is  designed  to  prohibit 
the  kind  of  public  statement  of  pricing  policy 
that  Is  actually  Intended  to  signal  or  com¬ 
municate  an  Invitation  from  one  manufac¬ 
turer  to  the  other  to  eliminate  various  ele¬ 
ments  of  competition. 


The  second  enjoins  certain  specific  prac¬ 
tices  that  served  to  police  or  reinforce  the 
manufacturers'  agreement,  such  as  the  price 
protection  policy  and  the  publication  of  out¬ 
standing  quotations. 

The  third  is  to  prohibit  the  nature  and 
quantity  of  price  and  price-related  informa¬ 
tion  publicly  disseminated  by  each  manu¬ 
facturer  from  which  a  general  pricing  policy 
or  strategy  can  be  Inferred. 

The  fourth  Is  to  prohibit  the  examination 
by  each  manufacturer  of  price-related  docu¬ 
ments  that  the  other  manufacturer  may 
legitimately  distribute  to  Individual  custo¬ 
mers,  from  which  the  one  manufacturer 
might  Infer  the  pricing  policy  or  strategy 
of  the  other. 

The  effect  of  the  injunctive  provisions 
of  the  proposed  modification  will  be  to  create 
uncertainty  on  the  part  of  each  manufac¬ 
turer  regarding  the  prices,  terms  and  condi¬ 
tions  of  sale,  and  performance  guarantees 
offered  by  the  other.  This  uncertainty  Is 
designed  to  foster  competitive  responses  by 
the  manufacturers  to  Invitations  to  bid  on 
turbine  generators. 

Section  2(a)  of  the  proposed  modification 
enjoins  the  manufacturers  from  publishing 
or  distributing  any  Information  Intended  to 
communicate  directly  cr  Indirectly  an  Invi¬ 
tation  to  agree  or  willingness  to  agree  with 
any  other  manufacturer  to  fix  of  stabilize 
prices,  or  to  eliminate  competition  In  the 
actual  or  guaranteed  performance  of  large 
turbine  generators.  This  provision  Is  designed 
to  prohibit  the  manufacturers  from  making 
public  statements  In  any  form,  ostensibly 
directed  at  customers,  which  are  In  fact  In¬ 
tended  to  signal  to  another  manufacturer 
an  Invitation  to  agree  or  a  willingness  to 
agree  to  eliminate  or  lessen  competition  In 
the  sale  of  large  turbine  generators. 

As  discussed  above,  an  essential  element 
in  OE's  Invitation  to  Westlnghouse  to  agree 
to  stabilize  prices  was  the  Introduction  by 
OE  of  a  price  protection  plan,  under  which 
each  utility  placing  an  order  with  OE  was 
assured  that  in  the  six  months  following 
Its  order.  It  would  receive  the  benefit  of  a 
lower  price  offered  to  any  other  utility.  This 
had  the  effect  of  Imposing  a  large  financial 
penalty  upon  OE,  In  the  form  of  a  retroactive 
reduction  In  price  on  a  number  of  orders. 
If  It  lowered  a  price  to  any  single  customer. 
Consequently,  there  was  a  strong  Incentive 
to  OE  not  to  deviate  from  Its  published 
levels.  Westlnghouse  recognized  this  fact  as 
well.  Price  protection  thus  served  to  assure 
that  Identical,  published  prices  would  be 
bid  In  individual  transactions.  To  insure 
that  similar  conduct  does  not  contribute  to 
price  stability  In  the  future.  Section  2(b) 
of  the  proDosed  modification  enjoins  the 
manufacturers  from  having  a  price  protec¬ 
tion  policy  or  from  offering  individual  most 
favored  nation  provisions  In  their  contracts. 
Section  2(h)  (11)  of  the  proposed  modifica¬ 
tion  Is  also  relevant  In  this  connection  as 
It  enjoins  the  relating  of  a  price  charged  to 
one  customer  to  the  price  charged  another 
customer.  This  Is  designed  to  prevent  the 
implicit  ccxnmunicatlon  of  a  policy  of  equal 
treatment. 

Section  2(c)  of  the  proposed  modification 
enjoins  each  of  the  defendants  from  using 
internally  any  price  book  unless  that  book 
is  compiled  by  the  defendant  after  the  effec¬ 
tive  date  of  the  modification.  Is  based  on  the 
defendant's  Individually  determined  costs 
and  criteria,  and  Is  not  based  on  past  price 
books.  This  Is  another  provision  to  insure 
that  past  practices  are  abandoned  and  that 
each  defendant  Independently  develops  a 
new  system  of  pricing.  The  provision  does 
not  mterfere  with  each  defendant's  right  to 
charge  any  price  for  a  turbine-generator 
that  It  sees  fit  consistent  with  the  other 
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provisions  of  the  decree.  Also,  this  provision 
explicitly  provides  for  use  by  each  defendant 
of  its  price  books  issued  prior  to  the  effective 
date  of  the  decree  to  comply  with  contractual 
commitments  concerning  the  computation  of 
prices  of  turbine  generators  ordered  prior  to 
the  effective  date  of  the  proposed  modi¬ 
fication. 

Section  2(d)  enjoins  the  defendants  from 
preparing  or  using  Internally  any  price  book 
or  price  list  after  the  effective  date  of  the 
proposed  modification  that  is  related  to  any 
prior  price  book  by  a  uniform  multiplier. 
This  provision  is  designed  to  prevent  the 
changing  of  price  levels  by  simply  changing 
one  number,  l.e.,  the  multiplier  to  be  applied 
to  the  price  book  In  use  at  the  time.  As  Is 
discussed  above,  use  of  a  uniform  multiplier 
simplified  price  changes  and  thus  permitted 
an  Immediate  and  Identical  response  from 
one  defendant  to  the  price  level  changes  of 
the  other.  In  addition.  Section  2(d)  enjoins 
the  defendants  from  computing  the  price  of 
a  large  turbine-generator  by  applying  a  uni¬ 
form  multiplier  or  percentage  to  any  pre¬ 
vious  price  book  or  price  list  except  where 
necessary  to  comply  with  contrsu;tual  com¬ 
mitments  relating  to  a  turbine  generator 
ordered  prior  to  the  effective  date  of  the 
modification.  This  provision  Is  designed  to 
prevent  the  new  price  structure  for  any  one 
defendant  from  being  a  simple  extrapolation 
of  an  existing  structure  since  such  a  struc¬ 
ture  could  be  readily  discerned  by  the  other 
defendant  by  reference  to  the  existing  books. 

Section  2(e)  of  the  proposed  modification 
enjoins  each  defendant  from  distributing  or 
revealing  to  any  person  not  employed  by  It 
a  price  book  or  price  list.  Hence,  any  price 
book*  prepared  by  the  defendant  would  be 
strictly  for  Internal  use.  The  purpose  of  this 
provision  Is  to  prevent  the  public  dissemina¬ 
tion  of  a  schedule  of  prices  by  one  defendant 
which  will  serve  as  the  basis  from  which 
each  will  charge  identical  prices.  This  provi¬ 
sion  Is  viewed  by  the  Department  as  neces¬ 
sary  to  break  the  pattern  of  Identical  price 
levels  that  has  existed  since  1963,  which  pat¬ 
tern  would  be  likely  to  continue  in  the  future 
even  without  such  practices  as  price  protec¬ 
tion  unless  strict  measures  are  undertaken 
to  limit  the  amount  of  information  avail¬ 
able  to  each  defendant  concerning  the  oth¬ 
er's  prices. 

In  addition  to  the  1963  price  book.  Gen¬ 
eral  Electric's  public  statements  concerning 
Its  pricing  policies  provided  essential  In¬ 
formation  that  permitted  Westlnghouse  to 
anticipate  the  prices,  terms  and  conditions, 
and  performance  guarantees  that  General 
Electric  would  offer  on  Individual  transac¬ 
tions.  These  public  pmlicy  statements  en¬ 
abled  Westlnghouse  to  charge  prices  and 
offer  terms  and  conditions  and  performance 
guarantees  consistent  with  those  announced 
by  General  Electric  with  confidence  that  It 
would  not  be  undercut  by  General  Electric. 
To  eliminate  the  certainty  and  confidence 
crated  by  the  public  policy  announcements 
of  each  of  the  companies.  Section  2(f)  has 
been  Included  In  the  proposed  modification. 
Thus  Section  2(f)  (1)  enjoins  each  defendant 
from  communicating  to  any  person  not  em¬ 
ployed  by  It  a  policy  regarding  negotiation 
or  bargaining  Involving  the  price  or  terms 
and  conditions  of  large  turbine-generators. 
This  will  prevent  the  announcement,  gen¬ 
erally  or  to  indiivdual  customers,  of  a  policy 
of  equal  treatment  or  non-negotlatlon.  Sec¬ 
tion  2(f)  (11)  enjoins  the  communication  of 
any  policy  regarding  performance  guarantees, 
thus  precluding  an  announcement  such  as 
that  made  by  General  Electric  In  1963  that 
all  guaranteed  heat  rates  would  be  calculated 
by  using  certain  published  formulas.  Sec¬ 
tion  2(f)  (ill)  enjoins  the  communication  of 
any  policy  regarding  negotiation  or  bargain¬ 
ing  with  respect  to  the  price  of  spare  parts. 
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Section  2(f)  (iv)  enjoins  the  communica¬ 
tion  of  any  policy  regarding  the  use  of  a 
formula  or  system  for  pricing  large  turbine 
generators.  As  Is  discussed  above.  General 
Electric's  1963  price  book  contained  several 
formulas  which  simplified  the  computation 
of  the  prices  of  all  large  turbine  generators 
but  which  did  not  directly  reflect  the 
changes  in  cost  incurred  in  manufacturing 
turbine  generators  of  different  sizes  or  con¬ 
figurations.  This  use  of  formulas  enabled 
each  manufacturer,  despite  different  costs 
and  designs,  to  charge  substantially  identical 
prices  for  turbine  generators  of  the  same  size 
and  configuration.  Prevention  of  the  com¬ 
munication  of  any  policy  regarding  formulas 
or  systems  to  be  used  in  computing  prices 
will  prevent  the  reinstitution  of  a  simplified 
pricing  system  equally  applicable  to  the  tur¬ 
bine  generators  of  each  defendant. 

Section  2(f)  (v)  prevents  the  communica¬ 
tion  of  any  formula  or  system  for  pricing 
large  turbine  generators  to  individual  cus¬ 
tomers  in  bids  because  of  the  likelihood  that 
each  defendant  would  soon  learn  that  such 
pricing  formulas  were  being  used  by  the 
other  even  without  a  public  announcement. 
The  only  exceptions  to  Section  2(f)  (v)  are 
price  escalation  formulas  to  adjust  prices  to 
reflect  changes  in  costs  or  other  economic 
indices  between  the  date  of  order  and  the 
date  of  delivery  and  the  formula  implicit  in 
a  cost-reimbursement  contract.  Neither  of 
these  formulas  makes  sufficient  information 
available  to  each  defendant  from  the  other 
to  eiuible  a  simplified  method  of  pricing, 
leading  to  identical  prices,  to  be  used  by 
both  defendants. 

Section  2(f)  (vl)  enjoins  each  defendant 
from  communicating  any  change  in  the  price 
of  a  large  turbine  generator.  This  presents 
the  defendants  from  making  industry-wide 
announcements  of  price  changes.  However, 
Section  2(f)  (vi)  permits  each  manufacturer 
to  communicate  to  a  specific  customer  a 
change  in  a  price  previously  furnished  to 
that  customer  for  a  particular  large  turbine 
generator.  This  permits  the  defendants  to 
inform  their  individual  customers  of  price 
changes  in  the  course  of  Individual  discus¬ 
sions  or  negotiations  regarding  the  purchase 
of  a  large  turbine  generator. 

Section  2(g)  of  the  proposed  modification 
enjoins  each  defendant  from  distributing  or 
revealing  to  any  person  not  employed  by  the 
defendant  piices,  terms  and  conditions  of 
sale,  exhaust  end  loading  limits,  and  per¬ 
formance  guarantees  for  large  turbine  gen¬ 
erators.  This  provision  is  designed  to  prevent 
the  public  disclosure  of  these  types  of  in¬ 
formation  by  the  defendants  even  if  not  in 
price  book  form.  However,  the  provision  spe¬ 
cifically  provides  that  the  defendants  may 
convey  to  a  specific  customer  any  informa¬ 
tion  necessary  to  respond  in  good  faith  to  a 
request  from  such  customer  to  bid  on,  or  to 
engage  in  negotiations  regarding,  the  pur¬ 
chase  of  large  turbine  generators,  or  to  re¬ 
spond  in  good  faith  to  a  request  from  a  cus¬ 
tomer  for  information  in  connection  with 
discussions  regarding  the  purchase  of  large 
turbine  generators.  These  exceptions  to  the 
general  principle  of  nondisclosure  of  price 
information  embodied  in  this  modification 
recognize  the  necessity  of  disclosing  such  in¬ 
formation  to  customers  in  the  conduct  of 
commercial  affairs.  However,  these  exceptions 
also  emphasize  that  only  that  information 
which  the  defendants  view  in  good  faith  as 
necessary  to  respond  to  the  request  of  a  cus¬ 
tomer  for  information  may  be  disclosed  to 
the  customer. 

Section  2(h)  of  the  proposed  modification 
enjoins  the  defendants  from  expressing  the 
price  of  a  large  turbine  generator  in  terms 
of  a  multiplier  or  percentage  of  a  book  or 
list  price.  The  device  of  a  published  multi¬ 
plier  has  been  used  to  facilitate  the  com¬ 
munication  of  price  changes  from  one  manu¬ 
facturer  to  the  other.  As  a  result,  this  pro¬ 


vision  is  designed  to  eliminate  the  expression 
of  any  multiplier  to  customers  so  that  the 
size  of  price  level  changes  by  one  of  the  de¬ 
fendants  will  not  be  easily  discernible  by  the 
other.  The  use  of  a  publicly  stated  multiplier 
is  also  objectionable  because  internal  book 
or  list  prices  may  become  known  by  the  ex¬ 
pression  of  the  actual  bid  price  in  terms  of 
another  price,  which  is  likely  to  be  a  book 
price,  and  a  multiplier.  Ebepressing  an  im¬ 
plicit  multiplier  by  the  device  of  relating  or 
comparing  two  prices  is  also  enjoined  by  the 
modification. 

Section  2(i)(a)  of  the  proposed  modifica¬ 
tion  enjoins  the  communication  to  any  per¬ 
son  not  employed  by  the  defendants  of  any 
compilation  of  outstanding  bids  or  quota¬ 
tions  for  the  sale  of  large  turbine  generators 
for  a  period  of  five  years  from  the  date  such 
bids  or  quotations  are  made.  Section  2(1)  (b) 
similarly  enjoins  the  communication  of  the 
prices  and  terms  and  conditions  of  sale 
quoted  on  past  transactions  involving  the 
sale  of  large  turbine  generators  for  a  period 
of  thirty  months.  The  publication  of  lists  of 
outstanding  quotations  and  the  price  level 
at  which  such  quotations  were  made  was 
an  important  feature  of  the  plan  to  maintain 
equal  prices  between  the  defendants  on  all 
transactions.  When  price  levels  were  changed, 
the  publication  of  such  a  list  enabled  each 
defendant  to  signal  that  it  had  bid  each 
transaction  on  that  list  at  the  old  price  level, 
and  similarly  that  it  would  bid  the  new 
price  level  on  all  other  transactions.  Thus, 
this  provision  Is  designed  to  prevent  the 
communication  of  such  a  list  of  the  custo¬ 
mers  bid  at  past  price  levels  and  the  prices 
paid.  In  addition,  the  prohibition  on  the 
ccmmunication  of  prices  on  past  transac¬ 
tions  serves  to  prevent  the  dissemination  of 
price  information  form  which  one  defend¬ 
ant’s  internal  price  book  or  price  system 
could  be  discerend  by  the  other.  Finally,  the 
provision  prevents  the  communication  of  p. 
policy  of  equal  pricing  through  the  device  of 
printing  list  of  past  prices  from  which  a 
pattern  of  equal  prices  may  be  observed. 

Section  2(J)(1)  of  the  proposed  modifica¬ 
tion  enjoins  each  of  the  defendants  from 
using  or  retaining  any  price  book,  price  list 
or  compilation  of  prices  prepared  by  the 
other  since  1963.  This  provision  is  designed 
to  prevent  each  of  the  defendants  from  be¬ 
ing  able  to  refer  in  any  way  to  the  other's 
past  or  future  price  books  or  any  pricing 
system  contained  therein  and  thus  to  ensure 
that  future  turbine -generator  pricing  will 
not  merely  be  a  continuation  of  past  prac¬ 
tices. 

Section  2(J)(il)  enjoins  each  of  the  de¬ 
fendants  from  using  or  retaining  any  price 
book  perpared  after  the  effective  date  of  the 
modification  by  any  manufacturer  of  large 
turbine  generators  other  than  itself.  This 
measiuv  is  designed  to  prevent  restoration 
of  a  system  of  identical  prices  based  on  a 
third  manufacturer's  price  list. 

Section  2(k)  of  the  proposed  modification 
enjoins  each  of  the  defendants  from  exam¬ 
ining  or  receiving  any  document  prepared  by 
the  other,  or  a  copy  thereof,  which  includes 
prices,  or  terms  and  conditions  of  sale,  or 
performance  guarantees  for  large  turbine- 
generators.  This  provision  is  designed  to  pre¬ 
vent  either  of  the  defendants  from  recon¬ 
structing  the  other’s  schedule  of  prices  or 
any  system  of  pricing  by  preventing  each 
frcMn  obtaining  precise  Information  as  to 
the  prices  bid  or  offered  on  individual  trans¬ 
actions  by  the  other.  However,  one  specific 
exception  to  the  injunction  against  examina¬ 
tion  by  one  defendant  of  documents  pre¬ 
pared  by  the  other  has  been  Included  in  the 
modification.  A  representative  of  one  de¬ 
fendant  may  view  a  bid  prepared  by  the 
other,  at  the  option  of  the  customer  and 
prior  to  the  award  of  the  order,  solely  for  the 
purpose  of  verlfjdng,  in  good  faith,  a  repre¬ 


sentation  made  by  a  cvistomer  or  its  agent 
concerning  the  content  of  the  second  de¬ 
fendant's  bid.  This  exception  to  Section  2(k) 
has  been  Included  in  the  modification  to  per¬ 
mit  a  customer,  in  an  attempt  to  obtain  a 
more  favorable  offer  from  the  defendant,  to 
disclose  to  one  defendant  the  bid  of  the 
other. 

Section  2(k)  contains  a  second  proviso  that 
allows  a  defendant  to  exercise  its  right  to 
challenge  a  successful  bid  of  the  other 
defendant  under  public  procurement  law. 
However,  this  can  be  done  only  by  inde¬ 
pendent  counsel  and  technical  personnel  who 
cannot  communicate  the  contents  of  the  bid 
to  any  employee  of  the  defendant  challenging 
its  legality. 

Section  3  permits  the  disclosure  of  price 
information  under  certain  circumstances. 
Section  3(a)  permits  each  defendant  to  con¬ 
vey  price  Information  if  required  to  in  the 
course  of  a  proceeding  in  a  court,  legislative 
body  or  administrative  agency.  Section  3(b) 
enables  the  defendants  to  convey  informa¬ 
tion  regarding  price  to  agents  retained  by 
them  for  a  legitimate  purpose  as  long  as  the 
defendants  secure  a  legally  binding  commit¬ 
ment  from  such  agents  not  to  publish  or  re¬ 
use  such  information.  Section  3(c)  permits 
the  defendants  to  use  or  convey  price  infor¬ 
mation  in  connection  with  the  rendering  of 
legal  advice.  Section  3(d)  makes  clear  that 
defendants  are  permitted  to  respond  to  com¬ 
petition  by  changing  prices  or  terms  and  con¬ 
ditions  of  sale  furnished  to  a  customer  in  a 
manner  otherwise  consistent  with  the  pro¬ 
visions  of  the  decree. 

Section  3(e)  permits  the  defendants  to 
comply  with  contractual  commitments  to 
any  customers  undertaken  prior  to  the  effec¬ 
tive  date  of  the  modification  which  Involve 
the  expression  of  price  m  terms  of  past  price 
books  and  multipliers,  or  in  terms  of  other 
formulas  established  prior  to  the  effective 
date  of  the  modification  for  computing  prices 
cr  performance  guarantees  fer  large  turbine 
generators.  This  provision  permits  activities 
otherwise  forbidden  by  the  proposed  modifi¬ 
cation  but  required  by  contracts  already 
entered  into.  The  Department  believes  that 
it  is  unlikely  that  future  competitive  con¬ 
ditions  will  be  adversely  affected  by  de¬ 
fendants'  use  of  price  books,  multipliers,  or 
other  formulas  established  prior  to  the  effec¬ 
tive  date  of  this  modification  for  the  sole 
purpose  of  complying  with  contractual  com¬ 
mitments  made  prior  to  the  effective  date 
of  this  modification. 

Section  4  of  the  proposed  modification  re¬ 
quires  each  of  the  defendants  to  retain  in  its 
files  the  calculations  Involved  in  the  compu¬ 
tation  of  a  price  for  a  large  turbine  generator, 
or  in  the  preparation  of  any  price  book  for 
large  turbine  generators  for  a  period  of  five 
years  after  such  computation  or  preparation. 
This  provision  provides  a  record  against 
which  to  to  check  reports  of  identical  pricing 
in  future  large  turbine  generator  trans¬ 
actions. 

Section  S  of  the  proposed  modification  is 
designed  to  provide  a  method  of  controlling 
the  unauthorized  dissemination  of  price 
books  in  two  ways.  First,  it  establishes  a  sys¬ 
tem  to  control  the  distribution  of  price  books 
internally  by  requiring  each  book  to  be  num¬ 
bered,  and  all  transfers  of  the  book  to  be 
recorded  in  a  log.  Second,  it  provides  that  all 
price  books  prepared  after  the  effective  date 
of  this  modification  bear  a  warning  to  all 
persons  possessing  such  books  to  the  effect 
that  distribution  of  such  books  to  persons 
not  employed  by  the  defendants  will  con¬ 
stitute  a  violation  of  the  modified  final 
Judgment  and  be  punishable  as  contempt  of 
court. 

Section  6  provides  that  the  modification 
shall  terminate  fifteen  years  from  its  effec¬ 
tive  date,  except  that  Section  2(a)  shall  ter¬ 
minate  in  twenty-five  years  and  Section  2(k) 
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In  ten  years.  The  government  might  recon¬ 
sider  these  time  limits  in  the  light  of  sub¬ 
stantial  changes  in  circumstances  and  their 
implications  for  the  public  interest. 

nr.  aEMEDizs  available  to  potential  private 

PLAINTHTS 

This  modification  may  not  be  used  in  pri¬ 
vate  litigation  as  prima  facie  evidence,  pur¬ 
suant  to  Section  5(a)  of  the  Clayton  Act  (15 

U. S.C.  t  16(a) ).  that  the  antitrust  laws  have 
been  violated.  However,  the  right  of  potential 

*  private  plaintiffs  to  bring  suit  for  damages 
or  injunctive  relief  arising  from  any  viola¬ 
tions  of  the  antitrust  laws  occasioned  by  the 
defendants'  conduct  is  not  affected  by  the 
filing  of  this  proposed  modification. 

V.  procedures  available  for  comment  on  THE 

PROPOSED  MODOTCATTON 

This  proposed  modification  is  subject  to  a 
stipulation  between  the  parties  that  the 
United  States  may  withdraw  its  consent  to 
it  at  any  time  within  60  days  of  the  filing  of 
the  modification  with  the  Court.  Any  person 
so  desiring  may  submit  written  comments 
relating  to  the  proposed  modification  for 
consideration  by  the  United  States  to  Mr. 
John  W.  Clark.  United  States  Department  of 
Justice,  Antitrust  Division,  Washington,  D.C. 
20530.  The  Department  of  Justice  will  con¬ 
sider  all  such  comments  received. 

VI.  ALTERNATIVES  TO  THE  PROPOSED  MODIFICA¬ 
TION  ACTUALLY  CONSIDERED  BY  THE  UNITED 

STATES 

During  the  early  stages  of  the  govern¬ 
ment's  investigation,  it  was  determined  not 
to  pursue  a  criminal  Indictment  against  OE 
or  Westlnghouse  because  of  the  absence  of 
covert,  direct  communication  or  other  simi¬ 
lar  conduct  traditionally  associated  with 
criminal  sanctions. 

Proposals  actively  considered  by  the 
United  States  consisted  of  the  possibility  of 
filing  either  a  civil  contempt  petition  alleg¬ 
ing  a  violation  of  the  1962  consent  decrees 
or  a  de  novo  {  1  Sherman  Act  civil  case. 
Initiating  a  contempt  action  was  rejected 
primarily  because  of  the  uncertainty  that 
adequate  relief  would  be  available  in  such 
an  action. 

The  filing  of  a  civil  action  which  alleged  a 
violation  of  jS  1  of  the  Sherman  Act  by  OE 
and  Westlnghouse  and  which  sought  spe¬ 
cific  relief  appeared  to  be  the  most  appro¬ 
priate  and  efficient  way  to  remove  the  anti¬ 
competitive  practices  in  the  sale  of  turbine- 
generators  revealed  in  the  government's 
Investigation.  Accordingly,  as  is  customary, 
OE  and  Westlnghouse  were  informed  of  the 
government's  Intent  to  file  a  civil  action 
seeking  certain  specific  relief.  OE  and  West¬ 
lnghouse  reacted  to  the  government's  deci¬ 
sion  \>y  offering  to  accent  the  proposed  relief, 
provided  that  the  government  forego  the 
filing  of  a  suit,  and,  instead,  proceed  by 
modifying  the  1962  consent  decrees  to  incor¬ 
porate  the  desired  relief  provisions. 

OE  and  Westlnghouse  offered  several  argu¬ 
ments  in  support  of  the  decree  modification 
alternative.  First,  both  argued  that  the  pub¬ 
lic  exchange  of  competitive  information  had 
been  explicitly  allowed  by  the  1962  consent 
decrees.  However,  as  discussed  above,  the 
decrees  prohibited  price-fixing  agreements  in 
any  form.  Otherwise  permissible  activity  can 
be  challenged  if  it  is  Intended  to  and  does 
violate  the  law,  and  the  Department  believes 
that  public  communication  of  competitive 
Intentions  and  related  Information  between 
competitors  with  the  intent  to  restrain  com¬ 
petition  can  be  the  basis  for  an  illegal  agree¬ 
ment  under  the  Sherman  Act. 


Second,  both  firms  argued  that  a  de  novo 
Sherman  Act  case  or  a  contempt  petition 
would  be  a  novel  application  of  the  Sherman 
Act.  since  only  indirect,  public  conununlca- 
tion  would  have  been  alleged  as  the  means 
of  reaching  an  unlawful  agreement.  Inequity 
would  result,  it  was  argued,  because  the  De¬ 
partment  has  been  generally  aware  of  the 
firms'  behavior  for  some  time.  This  conten¬ 
tion  has  merit  to  the  extent  that  the  govern¬ 
ment  would  have  relied  exclusively  upon 
public  communication  as  the  means  by  which 
the  alleged  unlawful  agreement  was  reached. 

On  the  other  hand,  the  case  also  would  have 
Involved  evidence  showing  the  intent  of  both 
parties  and  the  effect  that  their  behavior 
had  in  the  turbine-generator  market. 

Finally,  in  support  of  the  modification  re¬ 
quest  Westlnghouse  argued  that  the  mere 
filing  of  a  government  lawsuit,  even  one  that 
Westlnghouse  regarded  as  without  merit, 
would  give  rise  to  a  public  prejudgment  of 
the  issues  that  could  incite  what,  in  West- 
Inghouse's  opinion,  would  be  a  wave  of 
groundless  private  antitrust  suits.  This,  in 
conjunction  with  very  large  outstanding 
damage  claims  against  it  arising  out  of 
uranium  supply  contracts,  would,  according 
to  Westlnghouse,  cast  doubt  upon  Westing- 
house's  financial  standing.  As  a  result,  West¬ 
lnghouse  argued,  potential  customers  and 
lenders  might  well  refrain  from  dealing  with 
Westlnghouse,  which  in  turn  could  threaten 
its  ability  to  remain  a  factor  in  the  turbine 
generator  business. 

The  government  decided  to  take  this 
course  primarily  because  OE  and  Westlng¬ 
house  offered  to  provide  the  relief  desired  by 
the  government  without  the  delay,  risk,  and 
cost  of  litigation.  It  was  also  influenced  by 
other  related  factors  Including  the  unique 
nature  of  the  case  and  the  fact  that  the 
purpose  of  a  civil  suit  Is  to  obtain  equitable 
relief,  and  not  to  punish  wrongdoing.  The 
government  further  was  influenced  by  the 
Westlnghouse  situation;  while  the  govern¬ 
ment  was  not  convinced  that  what  Westlng¬ 
house  predicted  would  in  fact  happen,  it 
recognized  that  this  could  happen.  If  it  did, 
the  filing  of  the  government's  civil  case 
would  have  helped  to  create  a  domestic  tur¬ 
bine  generator  monopoly. 

This  is  a  highly  unusual  situation,  involv¬ 
ing  relationships  with  other  litigation  in  a 
context  of  a  two-firm  industry.  The  govern¬ 
ment  could  avoid  the  risk,  and  receive  the 
same  relief,  by  pursuing  the  decree  modifi¬ 
cation.  Such  an  alternative  would  not  have 
bean  considered  had  the  government  de¬ 
termined  that  the  conduct  Involved  Justified 
criminal  prosecution,  for  then  the  govern¬ 
ment  would  have  had  no  equally  satisfactory 
alternative.  Nevertheless,  the  government  ad¬ 
vised  the  parties  that  in  the  event  that 
their  agreement  to  a  decree  modification 
could  not  be  obtained  by  December  9,  1976, 
a  complaint  would  be  filed.  Furthermore,  the 
parties  were  advised  that  although  the  pro¬ 
visions  of  the  Antitrust  Procedures  and  Pen- 
Company 

Atlantic  City  Electric  Co _ 

Boston  Edison  Co _ 

Central  Hudson  Gas  &  Electric  Co - 

Central  Vermont  Public  Service  Corp - 

Cincinnati  Gas  &  Electric  Co - 

Consolidated  Edison  Co.  of  New  York.  Inc - 

Consumers  Power  Co _ 

Dayton  Power  &  Light  Co - 


altles  Act  do  not  apply  to  a  decree  modifi¬ 
cation  situation,  a  memorandum  would  be 
published  and  some  or  all  of  the  notice  pro¬ 
visions  contemplated  by  the  Act  would  be 
followed. 

George  A.  Hay, 

Henry  A.  Einhorn, 

Mark  B.  Cohen, 

Economists,  Department  of  Justice. 

Mark  P.  Leddy. 

Vincent  Alventosa, 

Francis  P.  Newell. 

Rene  A.  Torrado,  Jr. 

John  W.  Clark. 

AttorneyszDepartment  of  Justice. 

United  States  District  Court  for  the 
EIastern  District  or  Pennsylvania 

Civil  No.  28228 

United  State's  of  America.  Plaintiff,  v.  Gen¬ 
eral  Electric  Company  and  Westinyhouse 
Electric  Corporation,  Defendants. 

Comments  and  Responses  Thereto  Relat¬ 
ing  TO  the  Proposed  Modification  by 

Consent  of  the  Final  Jltigments  of 

October  1,  1962 

The  United  States,  by  its  attorneys,  here¬ 
by  files  with  the  Court  the  submissions  of 
the  persons  identified  below,  which  con¬ 
stitute  all  comments  and  pleadings  received 
by  the  United  States  relating  to  the  Proposed 
Modification  by  Consent  of  the  Final  Judg¬ 
ments  of  October  1,  1962  in  the  above  action. 
Appended  to  'each  comment  or  pleading  is 
the  response  of  the  United  States.  A  copy 
of  each  response  has  been  mailed  to  the 
person  submitting  the  corresponding  com¬ 
ment  or  pleading. 

1.  Comment  of  Maynard  Human  on  behalf 
of  Western  Farmers  Electric  Cooperative. 

2.  Comment  of  W.  S.  Lee  on  behalf  of  the 
Duke  Power  Company. 

3.  Comment  of  Jesse  Mock  on  behalf  of 
Electrical  Week. 

4.  Comment  of  Herbert  S.  Sanger,  Jr.,  Esq., 
on  behalf  of  the  Tennessee  Valley  authority. 

5.  Comment  of  Michael  P.  Graney.  Esq., 
on  behalf  of  Columbus  and  Southern  Ohio 
Electric  Company. 

6.  Petition  of  Philadelphia  Electric  Com¬ 
pany  for  Leave  to  Participate  as  amicus 
curiae. 

7.  Comment  of  Ralph  W.  Brenner,  Esq., 
on  behalf  of  Commercial  Machine  Works. 

8.  Comment  of  Rafael  Betancourt.  Esq., 
on  behalf  of  the  Puerto  Rico  Water  Resources 
Authority. 

9.  Objections  of  Richmond  Power  &  Light 
of  the  (^ty  of  Richmond.  Indiana. 

10.  Application  of  Appalachian  Power 
Company.  Indiana  &  Michigan  Power  Com¬ 
pany.  Kentucky  Power  Company  and  Ohio 
Power  Company  ("AEP")  to  Appear  as 
amicus  curiae. 

11.  Comment  of  Berlack.  Israels  &  Liber¬ 
man  filed  in  conjunction  with  the  following 
utilities : 

Counsel 

Lloyd.  Megargee,  Steedle  &  Connor:  Henry 
P.  Megargee,  Jr..  Esq. 

Dale  Stoodley,  Esq. 

Gould  ft  Wilkie:  Walter  Bossert,  Esq.  and 
Diane  Danbeck,  Esq. 

Donald  L.  Rushford,  Esq. 

William  J.  Moran.  Esq.- 

Walter  A.  Morris.  Jr.,  Esq.  and  Samuel 
Lemer,  Esq. 

O.  K.  Petersen,  Esq. 

J.  R.  Newlln,  Esq. 
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Company 

Oeneral  public : 

Utilities  Corporation - 

Jersey  Central  Power  &  Light  Co. 

Metropolitan  Edison  Co _ 

Pennsylvania  Electric  Co _ 

Iowa  Power  Si  Light  Co _ 

Long  Island  Lighting  Co _ 

New  England  Electric  System : 

Massachusetts  Electric  Co _ 

The  Narragansett  Electric  Co _ 

New  England  Power  Co _ 

Granite  State  Electric  Co _ 

New  York  State  Electric  &  Gas  Corp 


Northeast  utilities:  ^ 

The  Connecticut  Light  &  Power  Co 

The  Hartford  Electric  Light  Co _ 

Western  Masachusetts  Co - 

Pacific  Gas  &  Electric  Co _ 

Pacific  Power  &  Light  Co _ 


Public  Service  Electric  &  Gas  Co. 
Public  Service  Co.  of  Colorado... 


Southern  California  Edison  Co. 
Virginia  Electric  Power  Co - 


Counsel 

Berlack,  Israels  &  Liberman;  James  B. 
Liberman  and  Douglas  E.  Davidson,  Esq. 


Lynn  K.  Vorbricb,  Esq. 

Edward  M.  Barrett.  Esq. 

Richard  B.  Dunn,  Esq.  and  Pasco  Gas- 
barro,  Jr.,  Esq. 


Huber  Maglll  Lawrence  Se  Farrell:  Edward 
P.  Huber,  Esq.  and  Francis  I.  Fallon, 
Esq. 

Day,  Berry  &  Howard;  Gerald  Garfield, 
Esq.  and  Richard  M.  Reynolds,  Esq. 


Philip  A.  Crane.  Jr.,  Esq. 

Rivet,  Bonyhadl.  Drummond  &  Smith; 
George  D.  Rives,  Esq.  and  George  K. 
Meier  HI,  Esq. 

Frederick  M.  Broadfoot,  Esq.  and  Roger 
Nelson,  Esq. 

Kelly,  Stansfield  &  O’Donnell:  Bryant 
O'Donnell,  Esq.  and  Robert  S.  Oast,  Jr., 
Esq. 

Rollin  E.  Woodbury,  Esq.  and  Robert  J. 
Cahall,  Esq. 

Hunton  St  Williams:  Evans  B.  Brasfield, 
Esq. 


12.  Comment  of  C.  Hayden  Ames,  Esq.,  on 
behalf  of  San  Diego  Gas  St  Electric  Company. 

13.  Comment  of  Robert  A.  Buettner,  Esq., 
on  behalf  of  Southern  Company  Services, 
Inc. 

14.  Comment  of  O.  K.  Petersen  on  behalf  of 
Consumers  Power  Company. 

15.  Comment  of  Kimba  Wood  Lovejoy  on 
behalf  of:  Maine  Yankee  Atomic  Power  Co., 
Middle  South  Utilities,  Inc.,  Niagara  Mohawk 
Power  Corp.,  Orange  &  Rockland  Utilities, 
Inc.,  and  Potomac  Electric  Power  Co. 

16.  Comment  of  Richard  B.  Dunn,  Esq., 
and  Pasco  Gasbarro,  Jr.,  Esp.,  on  behalf  of 
New  England  Power  Service  Company. 

17.  Comment  of  John  O.  Noel  on  behalf  of 
Illinois  Power  Company. 

18.  Comment  of  Chfu-les  E.  Robson,  Esq.,  on 
behalf  of  Carolina  Power  &  Light  Company. 

19.  Comment  of  Milton  Handler,  Esq.,  on 
behalf  of  Appalachian  Power  Company,  Indi¬ 
ana  &  Michigan  Power  Company,  Kentucky 
Power  Company  and  Ohio  Power  Company, 
which  are  operating  subsidiaries  of  American 
Electric  Power  Company,  Inc. 

20.  Comment  of  Lewis  R.  Bennett,  Esq.,  on 
behalf  of  the  Power  Authgrity  of  the  State 
of  New  York. 


21.  Comment  of  Harold  E.  Kohn,  Esq.,  on 
behalf  of  Philadelphia  Electric  Company. 

Dated:  March  15,  1077. 

John  W.  Clark, 

Attorney,  Department  of  Justice. 

Mark  Leddy, 

Rene  A.  Torrado,  Jr., 
Vincent  Alventosa, 
Francis  P.  Newell, 
Attorneys,  Department  of  Justice. 

CERTIFICATE  OF  SERVICE 

This  is  to  certify  that  the  undersigned 
served  the  attached  submissions  by  inter¬ 
ested  persons  and  responses  thereto  by  the 
plaintiff  on  the  attorneys  of  record  for  de¬ 
fendants  by  hand. 

Ira  M.  Milsteln,  Esq.,  Well,  Gotshal  &  Manges, 
767  5th  Ave.,  New  York,  N.Y.  10022. 

Alan  J.  Hruska,  Esq..  Cravath,  Swain  St  Moore, 
1  Chase  Manhattan  Plaza,  New  York,  N.Y. 
10005. 

Dated:  March  15,  1977. 

■  Vincent  Alventosa, 

Attorney,  Department  of  Justice. 
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u  01  O  44  3  O 
I  O'O  O  O  E 


.  ^  M  o 

’  t 

c#  : 

•  iV“ 

-I  ■■■ 


01  •  ^ 

JC  on 

01  p  C  >  E 

P  O  I  o  o 

-4  C  -•  J3  >.p 

g0>-4  «.4JI0rHO 

•^  x:  w  a  0)  c 

^  44  O'  0>  01  *0  p 

C  >  U  01  01  ^ 

>,  o>  X  P  ^  »H 

u  X3  u  »  0)  o  a  -* 

O  -to  c  E  > 

>  *0  W  X  0)  o 

o>  a  £  CO  u  >« 

h*  44  <  ^ 

01  <0  44  •  CO  i3 

•o  a  o  ><p  n 

CO  44  o  •  E 

3  w  0)  u  u  3 

O'^  CO  0)  0>  0) 

«  C  CO  O'  £  01 
>,C<OX30ICP^ 
CO£<0C<0OO* 
<0  •-<  OP  i  T3 

O.  P  X  CO  O  CO 

E  «o  c  k«  CO  x:  x: 

o  E  C  u  44  2 

o  >*4  c  o  10  x: 
o  x=  -«  c  p  o  * 

x:  44  P  w  44  W 

u  c  a  c  CO  o 

CO  *-4  44  £  C  *0  E 

c  CO  o  44  N  O 

O'  x:  p  xa  p 

C  P  E  CO 

-4  *0  CO  —  CO  3 

EUuax:c»  o 

^  ^  ^  O  4J  >t 

o  W  o>i~t  E  c  C 

a  a  c  CO  ^  CO  x: 

c ^  c  6  ap 

CO  C  *D  ^  >  CO  E 
^  0>  O  44 

ococ>**^>oo 

•O  XT  •H  O 

O  P  CO  C  W  c  c 

OP  *0  ^  D*  C  O 
CO  c  o 

-4  «  p  i3  P  c  p 

>  CD  CO  C  £  44  C 

OCCCCPOw 

u  U  M  S  o 

a  c  u  p  >•  c  CO 

ci  c  u  ^  w—4 

C  p  >1  O  03  3  *0 

£  O  CO  -«  « 

heepccoc 

3  CD  Q  P  •H  X= 

O  «  E  CO  u  p 

w  — 4  u  C  C  M 

x:  o  £  p  c 

O  H  44  p  o  V 


CO  >.  u  CD  x:  >. 

c  x:>  c  3  u  CO  c 

o  a-c  E  o 

-•  *0  CO  t4  x:  -•  o 

^  W  P  P 

CO  ^  O'  C  CQ 

C  C  •  *D  E  E  c 

OCO-4U— «OuiQ 

c-  >,ciaPOx= 

O  >1*^  E  CD  «4  P 

O  C  O  CO  3  C 
CO  u  P  •  o  Wt 

C  O*  C  CO  w  c 

u  a  >  3  c  CO  >t£ 

-4  0  O  CP 

w*0  44  3  >1<  O 


PCCPCOCO  *10 
<0  o  CO  p  C  u  o 

jc  O  >1  3  O  C  O* 

P  44  c  W  U 

O  I-I  CO  P  3  3 

CO  3  *3  E  «  p  0< 

01  O'  a—  p  o 

>  C  ^  CO  C  CO  >1 

0)  -4  o  O  P  c 

-^>X:P44Q3C0 
•-«  01  P  CD  O  01  C 
01  -•  x:  U  CD  u 

xa>uPCQaEOc 
O  CO  44  I 

p  O'  o  w  cr  < 

-4  C  C  —  C'O- 

CO  P  <44  01  4 

CO  ^  C  w  O  p  CD  I 
10  <^04.0  034 

0>  O  CLP  CL  I 

^  ^  O  O  U  E  o  < 

c^cocooo^c 

3  CO  O  —  *cn  U  I 

c  o  u  44  xa  PI 
CO  o  xa  -^3001 

0-4  CO  o  CO  £  C  4 

u  P  p  c  •;  p  ^  ’ 

3  CO  O  O  01  a 
co*o  3— cox:  >-«04 
o  *3  E  p  p  £  U  4 

fH  <  CO  O  4 

u  wPC0C*3*3J 
CO  o  c  o  41  0^  04  4 
-•  •  x:  o  x:  01  >  » 

«3PPC0PX30I0i: 

.H  O  01  -H  —  n 

£3  H>0l>>** 

U  CO  01  (L^  >  t 

3ai£aiccooiO( 
ttupuOXXSCOI 


E  O' 

o>  c 

01  0>  P  04 
£  £  >1  O  CO  CO 

P  P  C  03 

CO  04  *3  x= 

PC  H  fH  u 

o  *H  %  3  3  H 

>«  CQ  O  3 

04  >1^  O  ^  CL 

H  fH  P  ^ 

3  04  C  O  H  >« 

C0'#H  04  CO  04  p 

O  O  3  -•  £  P 

^  CO  0'*D  P  ^ 
U  04  O  p 

CO  CO  CO  04  C  P 

p  p  C  £  CO  3 

*3  OP 

C  U  OP 

p  O  >iP  O 
CO  p  JO 
£  P  •  *3  ^ 

P  O  H  3  p  O 

04  04  04  £  fc4 

3  CO  E  CO  P 

04.  O  P  CO  C 

CO  CO  P  CO  •  O 

CO  p  CO  w  w  O 

04  £  3  O 


CO  >  >1  3  p  P 

£  P  CD  04 

04  p  CO  CL  C 

£  3  -H  p  E  p 

04  p  O  £ 

C  P  P  04  O  P 

P  3  fH  p 

10  p  £  04  > 

CT  E  04  CD  C 

CO  H  £  P  O  >1 

04  P  P  fH 

3  CL  3  P  04 

^  P  O'  O  P 

9  P  O  04  04 

Oh  P  fH  • 

£  O  C  H  C  a  CO 
CO  CO  O  O  04  E  04 

p  P  O  > 

P  3  P  fH  C  OP 

M  04  04  03  O  P 

P  w  O  O  04  3 

p  OP  £  O 

E  CO  x:  04  04 

P  P  P  £  o  X 

^  3  04  P  p  04 
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e 

O  I 

CMC  k, 

CO  O  CT 

9  O  C  01  6 

•DU  ••^0^0 

C  C  D  u 
O  ^  u  ^  (0 

a  «  ^  9 

«  e  c  D  u 


«-i  4J  o  <0 
O  «  (0  f:  i: 

4.*  E  c  4J 

CO  w  O  u 

>1  01  O  —  O 

W  9  «M  0)  jQ 

01  O  C  CO  0^ 

CO  0>  9  C  0) 

CO  U  U  O  w 


O  JZ  01  «  0> 

•-*  O'  »  £  cr 

4J  *-*  «0  o  I 

«  «  C  w  0) 

E  «M  CO  O  9  C 

u  —  Qg-4 

O  *0  US  4^  ^ 

«M  O  U  0>  w 

C  O  w  01  US  9 

cr  O  C  ^  44 


44  4J  C 

«  o 

0>  » 

CO  01  44 

«  C  C  <0 

US  O  04  E 

U  O'  w 

M  44  O 

9  U  0>  «44 

a  01  c  c 

C  •-«  -4 

C  US 

<0  O  I-I  £  • 

—  O  9  O  • 

44  44  3  £ 

C  C  CO  44 

04  •-«  01  - 

44  Cr  4«  IQ 

O  CO  U  O  ^ 

Q.  0)  IQ  t«-i 
w  ^  *0 

IQ  •-*  44  O 

9  10  CO  O 

»  O  04  O' 

O  0)  CM  9 

^  M  O  O  C 

^  04-4 

«  44  04  w  t 

•  M  U3 

O  IQ  IQ  04 

44  c  u:  •D 


04  44  3  -M 

*0  IQ  O  >  CO 

c  e 

04  M  CO  >> 

44  o  44  ^  04 
C  Cm  -M  o.  CO 

—  c  6  C 
-I  D  o  O 

CO  c  u  a 

•M  U  ‘M  CO 

04  *0  c  04 

O  >  M  IQ  M 

CO  04  IQ  U 

44  O'  44 

>  IQ  04  10  IQ 
O  US  M  44  £ 
M  2  C  44 
Q«  CO  ^ 

04  C  'O  CO 

CO  >  o  C  IQ 

—  04 

US  04  CO  IM  O' 
H  u  CO  04  C 
04  3  *0  O 
w  O  ^ 

m  04 

o  -•  us  o 

44  <0  H  CO 


2  I 


«  e  M  ’D  k.  >  M 

O  ki  ^  a<k4  ii 
kinO'Of  Omm 
^  U  «l  <0  <M 

X»'H0»0'^'-*mS0  • 
«  H  -k  I]  M  O'  >i 
ai«--<MEM3UCM«>k. 
w«M«)3«aC«l<QAM 
3  -•«iCE  Si-tf  n 

nocu  wCt-t  M>S3 
o««-<o<aoocai 

,-)~4  k,  *4  -*£k>-«C 

UmmQ.mC'O  m(jX-m 
t0**^ca  0-^4*Ql  o 

*  O'jc  —jc  u  a-o  0) 

“O  -M  o  C  M  O*'-'  M  O  X  4l  -M 

M^—  cv  4l>£ 

C3  Ck^-^kiMM 

O  MC«C  lOCS-OO 

>•  «  «  Cl  C  mLc  O  k4  >  c 
Ci3  'H>«0|m03C--« 
«  k  CL  Cl  c|  O 
J3  tj  -a  u  o.  cicix  c 

cii-ici  -a  >  JZ  CIO 

'HjfOjC'O'oaciMciA-' 

«k.OM-<«|j-_<  J  *J 

k*  ^  O  "O  C  k^  w  >,-• 
Cl  E  O'  -I  u  Cl.  Cl  k  a  M 
C  WCC«3^Xk.a« 
ClCI-k-<OM£  MCI  0< 

O'JC  M-MjQkJkJ  —  jjjjg 
MMIQMO  OCIMOO 
O  «00  *00  mjCU 

JCC£-kO'>iC  MOM 
M-iMki~i^«OUb.  Cl 
CL  M  -M  “O  Cl  Cl  u 
MM’OEOwn  lu  B"0 
CtCCOCItOkkCllM  k-Mu 
£Ci<au>ECi3iaii)Ma 
ME  C  o  kk  n 

M  klu~<M3.U>,Cll-llkl 

ciwno  OMOkHOOO 

N3M  kkOueaMo 
~k'r-iCM30«  Cmmiq 
C-OIQUO  <kl  oaiQM 
O' «  "O  Cl  k-’O  3 -k  Cl  0-* 

O  cc-i  oc  k-kOiUiM 
uciciiM  xaciMC  Cl 
CIEIMCI  k  EO-k-Mk^C 
kkOCi  a  a  'Mccraci 
M'OCICICICIMO'CC.O 

01 

X<HClMMMMEI0k-<--<g) 
C)«  — k.  aMj; 

aMCIk^k^EOiM  “•M 

B  >-•—  OiMk^CI’O 

P^«MMk.C-<£'0>, 

0^i:33IM~k>M«^ 


<0  -« 


a  o 

>  M 


Cl  a 
X  o 

H  k. 


01  Cl 

61  k. 

kJ  o. 


IM  04 
O  C  JD 
04  IN 
C  O  <N 


•M  «  ^ 
D  44 

O  (0  > 
ac  — 
•o  u 

*0  04 
04  44  *1 


CO  • 


04  E  O'  M 


ui  o 
E  > 


<  ^  > 
J  IQ  — 
U—  Q 
U 

•  04  44 

2  a  CO 

V3  9 


O  IM  -M 
^  04  44 

-•  c 

US  < 


1  9 
C  44 

O  - 

44 
44  CO 
IQ  C 
U  O  O 

'M  CU  44 
'M 

M.«  04  04 
'D  >  CO 
O  04  9 

a:  --  o 
^  £ 
'O  04  O' 

0)  ua  c 


M  CO  ^ 

04  04  -M  US 

C  U  44  M 
04  U  C  C  £ 

cr  -M  ^  04  o 

I  M  U)  M 

04  US  9  0)  a 

C  9  CO  04 
-«  a  CO  04 
kO  «  04  US 


CO  u 
»M  04  — 
O  O  M 
—  44 
44  44  o 
M  U  04 

o  «  ^ 

O  '  M  Ui 

a  a 


O  04  9 
04  D  w  O 
C'  44  04  04  £ 
M  ^  -D  £  cr 
IQ  3  C  44  c 
^  CO  04  — 

04  44  CO  M 
IM  M  C  «  CO 
O  —  »  04 
04  2 

04  £  C  M 

^  44  o  44  O 
IQ  —  C 
CO  CO  44  ^ 

IQ  IQ  • 

04  >  E  CO  U 
£  M  04  -• 
M  «  o  U  M 

<3  IM  —  Ui 

C  —  C  M  u 

—  «  —  a  04 


IQ  CO  C 

CO  c  o 
o  ‘-. 

04  44 

£  «  « 

M  —  e 

>  w 

coo 


€4  41  US 
04  O  44 

w  C  O 

O'  9 


—  04  £  £ 
>  44  O'  U 
0^9  — 
M  E  O  £ 


C  •  CO 
9  CO  04  C 
r-k  04  CO  o 


CO  —  a  <0 

04  44 

£  9  O'  O 

44  c  44 

04  — 

cr£  c  o 

C  44  C  CO 

—  «  —  •• 

44  «M  ^ 

IQ  o  a  o  04 

PM  M  > 


IS'- 


449  CATSIQC  M44USCOa 

1C—  CmO0)049  —Ui  IM 


C  «  04  ' 

—  c 

CO  04 

E  44  O 

9  C 
•D  ^  c 
C  >  04 
IQ  04  04 
M  ^ 

O  04  U4 
E  £  04 
C»  44  US 


44  IQ 
—  ^  O  D  M 

44  Ui  —  04 

04  C  D  9  C 

a  04  c  o  04 

E  £  0}  >  o 

O  04 

U  04  04  6  44 

M  U  M  « 

04  0'-<  £ 

u  IQ  M  IM  44 


111 

%'^H] 


U  9 
2  1^^ 
n  o» 


Q;  0/  Of 

>  9  3  go  4i 

—  O  CO  r*  44 

ui  a  ^  o 

9  W  (N  pH 
U  04  04  M 

04  JC  Sc  K  « 


«  a  04  •  £ 

9  Ui  C  44 

C  04  «  • 

«  £  44  U  C  ' 

43  ^  CAh-'  O  ' 


;  a  «  IM  04  > 

4  £  O  £  04 

i  04  E-I  ui  — 

4  44  04  —  > 

4  «  cr  04 

•  c  •  c  c  w 

r—  CD  IQ  9 

I  E  M  £  Ui  o 

—  o  u  « 

:  ^  Ui  M  £  c 

I  04  «  04  44  — 


9  D  o 
ID  04 
04  ^  04 


M  —  CO 
O  £  O 

€-4  — 


IQ  9  — 
Ui  Ui  04 
C  9  M 


fi  04  04 

£  cr 

E  44 


04  U 


.  C  44  o 

O  Ui 

.  %B  —  C 

o  IQ  41  —  M 

»  «  04 

«  a  Ts  w 

«)  c  M  o;  9 

04  O  O  O  44 

u  —  iM  c  u 

O  CD  C  IQ 

w  —  —  CD  IM 

a  >  —  9 

—  C  £  C 

04  D  *-*  ui  01 

£  «  e 

Ui  ui  44  04 

CO  W  Ui  £ 

O'  9  04  «  U 

C  w  CU  D  IQ 

—  Ui  O  04 


3  Ui  O  O  CD 

O  C  a  U  Ui 

<  O  — 

•D  «  fi 

04  04  M 
£  04  O  O 

ui  c  Ui  a 
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I  cr 

C7>  C  O  X 
C  -H  X  A  « 
•H  >  6 


<M  *  .-I  ♦J  3 

O  «  «  Qi 

.  *3  •  O* 

V  5  «4  9  ^ 

o  o  i)  d 

O  S 

cr  a  4J  CP 

o  c  E  £  c 

-H  ^4  ^  ^ 


CM  -HU 


O  -H  4J  A 

a  M  a 

^  CP  Oi  E  a 

c  c 

a  -H  o  £  g 

CP  a  .c  u  0 

a  3  M  3  M 


s  g 


a  M  CP  3  o 


•H  ><  O  U  U 


«  O  C  6  -H  C 


jC  o  u  a  a 


^  I  IM 

»  a  I  o 
»  •S  «-<«.  u 


4J  a  a  I 
X  M 

4J  5:  c 


O  M  ^ 


c  V  a  ^ 

'^Z*— O  £ 

•CK 


u1 

Hi 


f  ^ 

2  c> 

.ji-'  r:  ^ 

^  o 


-H  O 

a 

•H  4^  O 

u  c  fn 
H  am 

^  fiS 

a  M 

-H  c  a 
^  o  o  a 

S$  -H  a  • 

a  a  O  U 
•H  ca  •H  • 
U  >  a  Q 
a  w  o 
£  O  <p  « 


2  2  . 
O  O  a  £ 
O  «H  «e  4J 


a  £ 


-I 

a  %4 

5* 


o 


•gg^ 

E  a 

slf 

a  a 

o  u  o« 
Qt'M  a 

O  M  <0 
u  «i 
a  o  w 
a  3 
a  f-t  o 

£  H  >« 


a  c  «a 
•M  a 
a  o  ot 

«H  «H 

a  >1 

M  £ 

O 

ss^ 


B  s  *  ^ 

9  JC  U  4*  ^ 

u  a  a  3 

^  a  -H  3  I 

a  M  iH  «  g 

o  c«  c  o 

"e  a  -H  o 

M  C  3 

4i  a  a  4i  ^ 

o  a  a 

O  pH  a  £  -H 

.H  a  £  o 

u  4J  e 

o  iM  a 

<M  u  «  o  c 

o  a  a  •H  • 

6«  a  «H 

•H  M  M 

o  o  >  o  a  4i 

£  o  *0  4i  £  a 

a  4>  3 

*3  *3  M  *H  ^ 

a  c  p  3  «M  c 

Sa  f  cr  o  -M 

a 

a  >,  M  a  >« 

^  M  C  4> 

M  a  4>  a  o 

C  a  £  ^  pH 

3  4.>  4J  -H 

•  Q»  ^  M  4> 

£  C  C  «  p  3 

U  -M  ^  fi, 
0*0  U  u 

S  -H  >1  4>  *0  'H 

SS  4i  a  c  M 

'H  3  a  4J 

M  «H  <Q  U 

a  Qi-4  c  «  a 

•  4>  •M  a  pH 


4J  O 


1  I 


a  •MO 
**  o  a  -H 
4i  'H  je  Ai 

;5  ij 

1  ss  8 

a  rH  a 


I  c 

*»  o  >• 

C  -H  I  pH 
a  >»  CP  M  59 
a  a  c  a  p^ 

C  O  -H  pH  .3 

o  -p?  Ai  s»  >t  6 
U  ;&  u  w  si 

•  s  s  5  «  c 

5  S5-2 

C  Q«  C  Ai 
£  *5  a  -Ha 
00  *□  o 

•H  J»  o  c  -t  -H 
£  p  *H  a  a  IM 
$  C,  M  u  -H 

O  Ai  I  -H  « 

C  M  U  I  M  Q 
O  Cn  O  £  £ 
-H  pH  a  u 
Ai  a  ta  -H  a  a 
a  £  *0  pH  a 

3  AJ  pH  a  a  M 
Ai  as  u 
-H  A>  M  >»  O 

a  a  a  a  >  <0 

£  c  >  a 

a  Ai  a  a  a  At 

£  o  c  £  c 

Ai  «  a 

S^2J!  S 

O  Ai  Ai  Ai  O 

CO  o 
a  o  Ai  c  c 
MO  O  -M  « 

3  *0  a 

Ai  AH  a  Ai  9  a 

a  a  o  c  5 

c  M  a  -H  a 

a  cr  «p4  a  o 

pH  n  a  ih  -h  m 

a  c  a  pH 
9  a  >*  a 
a  £  *5  cp-H  a 
9  o  a  c  u  £ 

c  a  -H  a  Ai 

9  O  M  Ai  Si 

Ai  pH  a  a  Ai 

a  a  Ai  « 

£  a  -H  .3  £ 

Ai  ^  <0  pH  -H  4i 

CP  a  9  £  *8  <0 

c  a  o  6  c 
•H  c  51  a 
N  c  a  a  Ai 
•H  0  Ai  a  £  c 
C  -H  Ai*  Ai  o 
M  Ai  -H  a  o 

0  a  M  >  %i 

O  ^  9  ^  OH 

M  <H  >1  Ai  >1 
•H  pH  51  C  pH 
a  5)  Ai  pH  a  pH 


a  CO 

3  I  O  Ai  « 

a  £  -H  a  4.' 

c  3  Ai  M  -H 

a  a  a  c 

H  e  c  3 

a  ^  M  a 

Ai  £  O  CP  £ 

•H  <M  o 

>  a  c  a  3 

c  -H  c  a 

•mo  ‘H 

O  -H  &  £  «4 
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NOTICES 


Contract  Investigation  Continues 
HON.  ROBERT  W.  EDGAR 
(of  Pennsylvania) 

IN  THE  HOUSE  OP  REPRESENTATIVES 

Wednesday,  February  18,  1976 

Mr.  EDGAR.  Mr.  Speaker.  I  recently 
launched  an  investigation  Into  circum¬ 
stances  surrounding  the  awarding  of  a  Ten¬ 
nessee  Valley  Authority  turbine  generator 
contract  to  the  Swiss  firm.  Brown  Boverl. 
Earlier,  I  Inserted  a  statement  in  the  REcmm 
regarding  this  problem  which  I  feel  If  un¬ 
resolved,  could  cost  thousands  of  American 
Jobs.  Also  inserted  were  copies  of  the  cor¬ 
respondence  I  exchanged  between  TVA,  and 
three  American  manufacturers  who  were 
deemed  nonresponsive  bidders. 

The  three  American  companies — General 
Electric,  Westlnghouse,  and  Allis  Chalmers — 
were  all  Interested  In  obtaining  a  lucra¬ 
tive  TVA  turbine  generator  contract  which 
has  a  value  of  nearly  $200  million  for  four 
generators,  plus  options  for  further  pur¬ 
chases.  However,  the  terms  of  TVA’s  bid  In¬ 
vitation  Included  liabilities  for  defective 
products  and  late  delivery  at  a  maximum  of 
40  percent  of  the  contract  price.  None  of 
the  American  cmnpanlcs  felt  that  they 
could  accept  penalties  of  this  magnitude. 
Brown  Boverl's  offer  did  satisfy  the  terms  of 
the  bid  invitation,  and  this  firm  was 
awarded  the  contract. 

The  previous  statement  concerning  my  in¬ 
vestigation  appeared  in  the  dally  issue  of  the 
Record  on  page  E6607  on  December  10,  1975. 
Since  that  time,  I  and  my  staff  have  met 
with  the  staff  of  the  General  Accounting  Of¬ 
fice  and  the  Subcommittee  on  Investigations 
and  Review  of  the  Public  Works  and  Trans¬ 
portation  Committee  for  advice  and  assist¬ 
ance  in  remedying  this  apparent  stalemate. 

Mr.  Speaker,  the  following  is  a  letter  which 
I  received  from  the  Chairman  of  the  Board 
of  the  Tennessee  Valley  Authority,  Mi.  Au¬ 
brey  J.  Wagner,  responding  to  the  letters  I 
received  from  the  three  American  firms.  Also 
is  a  letter  which  I  wrote  to  the  General 
Accounting  Office  raising  issues  which  could 
help  mitigate  the  effects  of  confrontation, 
and  transform  this  into  a  situatlcm  of  con¬ 
structive  cooperation  with  healthy  competi¬ 
tion; 

Tennessee  Valley  Authority, 

Knoxville,  Tenn.,  February  2,  1976. 

Hon.  Robert  W.  Edgar, 

The  House  of  Representatives, 

Washington,  D.C. 

Dear  Mr.  Edgar;  This  is  in  reply  to  your 
letter  of  Decranber  10,  1075,  enclosing  for  our 
comments  copies  of  letters  you  received  from 
Allls-Chalmers  Power  Systems,  Inc.,  Gen¬ 
eral  Electric  Cmnpany,  and  Westlnghouse 
Electric  Corporation,  concerning  the  pur¬ 
chasing  procedures  involved  in  our  purchase 
of  turbine  generators  from  Brown  Boverl 
Corporation.  We  i^preclate  the  importunity 
to  give  you  our  comments  on  the  matters 
discussed  in  these  letters. 

The  principal  argument  advanced  in  these 
three  letters  is  that  TVA,  unlike  otiher  pur¬ 
chasers  of  generating  equipment,  insists  on 
unreasonable  terms  and  conditions  in  its 
contracts  which  impose  unbearable  risks  on 
manufacturers.  One  manufacturer.  Westing- 
house,  characterized  TVA's  terms  and  con¬ 
ditions  as  “penalties."  However,  rather  than 
being  "penalties”  the  terms  and  conditions 
limit  the  liability  that  a  manufacturer 
would  otherwise  have  under  general  princi¬ 
ples  of  law  for  breach  of  contract.  The  fun¬ 
damental  principle  of  the  law  of  damages 
is  that  a  party  injured  by  a  breach  of  con¬ 
tract  is  entitled  to  fair  and  Just  compensa¬ 
tion  coDunensurate  with  the  loss  sustained 
as  a  result  of  the  breach;  the  injured  party  is 


entitled  to  recover  full  indemnity  for  his 
loss  and  to  be  placed  as  near  as  may  be  pos¬ 
sible  in  the  condition  which  he  would  have 
occupied  had  the  contract  not  been 
breamed. 

The  turbine  generators  purchased  are  for 
use  with  nuclear  units  presently  planned  by 
TVA.  In  tlhe  event  the  contract  performance 
dates  for  Uie  generators  are  not  met  or  the 
generators  fall  to  operate  as  specified,  the 
damages  that  will  be  sustained  by  TVA  will 
be  substantial.  Such  damages  could  include 
loss  of  generating  capacity  and  the  resulting 
dire  consequences,  including  loss  of  revenues, 
inability  of  TVA  to  meet  its  power  require¬ 
ments.  and  increased  power  costs.  If  TVA  and 
a  manufacturer  were  to  contract  on  a  basis 
without  the  terms  and  conditions  that  these 
mwufacturers  find  onerous  and  unreason¬ 
able,  the  manufacturer  might  then,  under 
general  principles  of  law,  be  liable  for  the 
whole  of  the  damages  sustained  by  TVA. 

We  find  the  objections  of  GE  and  Westing- 
house  to  our  terms  and  conditions  difficult  to 
understand  since  many  of  their  terms  and 
conditions  for  purchases  provide  contract 
obligations  that  are  asserted  to  be  onerous 
and  reasonable  in  contracts  where  GE  or 
Westlnghouse  is  the  seller  and  TVA  is  the 
purchaser.  Moreover,  all  three  manufactur¬ 
ers  bid  responsively  under  TVA  invitations 
to  bid  on  other  types  of  equipment  where 
the  terms  and  conditions  are  substantially 
the  same  as  the  ones  complained  about  for 
turbine  generators.  In  addition,  in  the  past, 
TVA  has  purchased  turbine  generators  under 
invitations  to  bid  which  contained  no  ex¬ 
press  limit  on  special  or  consequential  dam¬ 
ages.  Under  these  invitations  the  matter  of 
special  or  consequential  damages  was  not 
addressed  and  the  extent  of  the  contractor’s 
liability  for  such  damages  would  be  ulti¬ 
mately  determined  by  the  courts.  Westing- 
house  bid  in  response  to  such  invitations  for 
a  time,  but  informed  'TVA  prior  to  the  issu¬ 
ance  of  the  invitation  to  purchase  the  tur¬ 
bine  generators  in  question  that  it  would  not 
bid  responsively  unless  the  invitation  con¬ 
tained  a  complete  waiver  or  liability  for  spe¬ 
cial  or  consequential  damages  GE  has  not 
bid  responsively  to  invitations  of  this  nature. 

We  recognize  that  the  imposition  on  a 
manufacturer  of  fihe  total  liability  which 
may  result  from  a  delay  in  delivery  of  the 
equipment  or  failure  of  the  equipment  to 
operate  properly  could  be  substantial.  Ac¬ 
cordingly,  we  have  limited  the  manufac¬ 
turer’s  liability  and  provided  for  the  assump¬ 
tion  by  TVA  of  a  substantial  part  of  the 
risks.  Ihe  manufacturers,  however,  find 
these  limitations  onerous  and  unreasonable 
and  demand  to  be  released  of  virtually  all 
liability  for  the  consequences  of  late  de¬ 
livery  or  failure  of  their  equipment  to  oper¬ 
ate  as  specified.  In  essence,  the  manufac¬ 
turers  seek  to  shift  to  the  purchaser  the 
Usks  that  under  general  principles  of  law  are 
borne  by  the  manufacturer  However,  the 
manufacturer,  rather  than  the  purchaser — 
TVA,  is  soley  responsible  for  and  in  control 
of  the  design,  quality  control,  manufactur¬ 
ing  schedule,  and  all  other  facets  of  the  work 
required  to  produce  a  product  within  the 
time  and  with  the  operating  characteristics 
promised.  Accordingly,  it  is  our  view  that 
the  manufacturer  should  bear  some  respon¬ 
sibility  in  the  event  such  promises  are  not 
fulfilled.  Since  only  the  manufacturers  can 
know  whether  their  promises  of  perform¬ 
ance  and  delivery  are  promises  which  they 
can  reasonably  be  expected  to  achieve,  a 
complete  waiver  of  all  aspects  of  liability  as 
the  manufacturers  apparently  demand 
would,  in  our  view,  reduce  or  remove  any 
Incentive  for  them  to  take  the  st^ps  neces¬ 
sary  to  insure  that  their  promises  are  met. 
Therefore,  'TVA  feels  that  allocation  of  the 
risks  associated  with  failure  of  a  manufac¬ 
turer  to  meet  its  promised  delivery  date  or 


failure  of  the  equipment  to  perform  as 
promised  is  proper  and  equitable.  For  TVA 
to  assume  all  the  risks  would  be  to  act  ir¬ 
responsibly  toward  its  ratepayers  who  would 
ultimately  bear  the  total  costs  associated 
with  a  manufacturer’s  failure  to  perform 
as  promised. 

Westlnghouse  states  in  its  letter  that  “In 
our  opinion,  penalties  for  late  shipment  can 
be  counter  productive  because  they  do  not 
reward  the  manufacturer  who  has  done  a 
good  Job  in  shipping  on  time;  rather,  they 
reward  the  manufacturer  who  Is  willing  to 
make  promises  about  the  future  at  a  price 
that  cannot  possibly  recompense  the  pur¬ 
chaser.”  We  do  not  agree  with  Westing- 
house’s  view  of  the  nature  of  contracts  and 
of  the  responsibilities  for  failure  to  comply 
with  their  provisions.  The  delivery  of  equip¬ 
ment  on  the  schedule  promised  in  the  con¬ 
tract  is  the  very  essence  of  a  contract  and 
the  manufacturer’s  reward  is  the  receipt  of 
the  full  purchase  price.  Westlnghouse’s  let¬ 
ter  also  describes  "the  great  interest  which 
Westlnghouse  has  in  obtaining  business  from 
TVA.  and  the  significant  benefits  to  'TVA  In 
selecting  Westlnghouse  above  other  manu¬ 
facturers.”  However,  the  recent  action  taken 
by  Westlnghouse  In  repudiating  its  con¬ 
tracts  and  obligations  to  fully  perform  Its 
nuclear  fuel  contracts  with  TVA  (and  other 
power  suppliers)  and  the  statements  con¬ 
cerning  contractual  obligations  made  in  Its 
letter  cannot  help  but  create  serious  con¬ 
cern  about  its  attitude  toward  performing 
its  contracts.  On  the  one  hand  manufac¬ 
turers  Insist  that  they  sell  their  products  on 
;tenns  and  conditions  dictated  by  them, 
which  In  essence  relieve  them  of  virtually  all 
responsibility  for  the  consequences  of  a  de¬ 
fective  product  or  failure  to  perform  the  con¬ 
tract  by  the  time  specified,  while  on  the 
other  hand  some  manufacturers  simply  walk 
away  from  their  contractual  obligations  and 
claim  excuse  from  the  performance  thereof 
if  a  contract  once  entered  into  is  later  not  to 
their  liking.  It  is  this  kind  of  situation  that 
TVA  and,  we  are  sure,  other  power  suppliers 
face  in  attempting  to  provide  an  adequate 
supply  of  electric  power  for  the  Nation  at  a 
reasonable  cost. 

In  regard  to  the  argument  advanced  in 
the  letters  that  the  contractual  obligations 
Insisted  upon  by  ’TVA  are  not  required  by 
other  power  suppliers,  we  are  not  fully  aware 
of  the  basis  on  which  other  power  suppliers 
contract.  Stated  another  way.  the  manu¬ 
facturers  are  saying  to  TVA  that  everyone 
else  has  acquiesced  to  our  demands,  why 
not  you?  However,  if  such  a  statement  is 
accurate,  we  feel  it  is  so,  not  because  the 
utilities  choose  this  to  be  the  case,  but  be¬ 
cause  the  position  of  the  domestic  manu¬ 
facturers  results  in  substantially  similar 
terms  and  conditions.  Because  of  the  lack 
of  competition  in  this  area,  manufacturers 
are  free  to  adopt  a  “take  it  or  leave  it”  at¬ 
titude.  In  this  regard,  the  utilities  have  ap¬ 
parently  not  been  pleased  with  such  an  ar¬ 
rangement  but  have  had  little  success  in 
litigation  when  attempting  to  obtain  some 
compensation  for  the  delivery  of  a  defective 
product.  See,  for  example,  Potomac  Elec. 
Power  Co.  v.  Westlnghouse  Elec.  Corp.,  385  P. 
Supp.  572  (D.D.C.  1974):  Royal  Indem.  Co.  v. 
Westlnghouse  Elec.  Corp.,  385  F.  Supp.  520 
(S.D.N.Y.  1974).  On  the  other  hand.  TVA 
has  successfully  enforced  the  remedies  pro¬ 
vided  in  its  contracts  in  situations  similar  to 
those  in  the  foregoing  cases.  TVA’s  rates  are 
substantially  below  national  averages  for 
electric  power  supply.  While  we  do  not  claim 
that  holding  manufacturers  to  limited  re¬ 
sponsibilities  for  equipment  they  produce  is 
the  primary  reason  for  TVA’s  favorable  rate 
situation,  it  is  a  factor,  and  one  which  we 
feel  Is  required  in  carrying  out  our  respon¬ 
sibilities. 
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The  point  is  also  made  In  the  lettera  that 
TVA's  purchasing  procedures  are  inflexible 
and  that  contracts  should  be  negotiated.  As 
you  know.  TVA  was  created  by  and  operates 
under  the  provisions  of  the  Tennessee  Valley 
Authority  Act  of  1983,  as  amended.  Section 
9(b)  of  that  Act  requires  that  all  purchases, 
except  in  certain  well-defined  situations,  be 
made  only  after' advertising.  It  is  a  general 
principle  of  advertising  that  all  bids,  in  order 
to  be  considered  for  award  of  a  contract, 
must  be  based  on  the  same  terms  and  con¬ 
ditions.  Accordingly.  TVA  cannot  award  a 
contract  after  advertising  on  the  basis  of  a 
bid  that  takes  a  material  exception  to  the 
terms  and  conditions  contained  in  the  In¬ 
vitation;  nor  can  TVA  negotiate  a  contract 
when  advertising  is  required. 

The  statement  is  also  made  that  TVA  paid 
a  significant  price  premium  to  Brown  Boveri 
for  the  protection  afforded  by  TVA's  tern» 
and  conditions.  This  statement  is  incorrect. 
Although  the  bids  of  General  Electric,  West- 
inghouse,  and  AlUs-Chalmers  submitted  in 
response  to  the  invitation  could  not  be  con¬ 
sidered  for  award  of  a  contract  since  each 
took  material  exceptions  to  the  terms  and 
conditions  of  the  invitation  and  were  there¬ 
by  nonresponsive,  TVA  did,  for  comparison 
purposes,  evaluate  all  the  bids  to  determine 
the  relative  cost  of  each  unit  offered.  The 
evaluation  took  into  account  unit  efficiency, 
unit  size,  building  costs,  terms  of  payment, 
and  price  escalation.  The  evaluated  bid  prices 
were  as  follows : 

Brown  Boveri,  Model  TC6P-52  (T-HTO 
Cycle),  $193,623,015;  Model  TC6F-52  (6-HTR 
Cycle),  $196,892,340. 

Westlnghouse,  Model  TC6P-40  (7-HTR 
Cycle).  $206,062,844;  Model  TC6P-44  (6-HTR 
Cycke),  $206,515,637;  Model  TC6P-44  (7-HTR 
Cycle).  $203,891,903. 

Gen.  Electric,  Model  TC6P-43  (T-HTR 
Cycle),  $212,230,245. 

Allls-Chalmers.  Model  TC6P-44.6  (6-HTR 
Cycle),  Excessive  due  to  high  escalation. 

Therefore,  on  an  evaluated  cost  basis,  the 
cost  of  four  Brown  Boveri  units  was  approxi¬ 
mately  $7  million  to  $10  million  less  than  the 
cost  of  four  Westlnghouse  units.  In  addition, 
the  contract  awarded  to  Brown  Boveri  con¬ 
tained  those  terms  and  conditions  which  the 
three  domestic  manufacturers  find  unrea¬ 
sonable  and  onerous.  Rather  than  paying  a 
price  premium.  TVA  contracted  for  the  units 
at  a  cost  much  less  than  the  units  of  the 
domestic  manufacturers.  In  addition,  the 
contract  is  on  a  basis  that  provides  TVA  a 
measure  of  protection,  not  offered  by  the  do¬ 
mestic  manufacturers,  in  the  event  the  units 
are  late  in  delivery  or  do  not  perform  as 
specified. 

TVA’s  position  with  respect  to  the  Buy 
American  Act  and  the  executive  orders  and 
executive  policies  promulgated  thereunder  is 
described  in  our  October  2,  1975,  letter.  Our 
experience  in  contracting  with  General  Elec¬ 
tric  and  Westlnghouse  is  that  they  frequent¬ 
ly  acquire  from  foreign  sources  major  compo¬ 
nents  for  inclusion  in  the  equipment  or  sys¬ 
tems  sold  in  the  United  States.  For  example, 
as  part  of  TVA’s  Browns  Perry  Nuclear  Plant, 
General  Electric  supplied  three  sets  of  reac¬ 
tor  vessel  Internals  manufactured  in  Holland, 
two  reactor  vessels  partially  fabricated  in 
Japan,  and  core  ^ray  motor  operated  valves 
manufactured  in  Canada.  As  part  of  TVA’s 
Sequoyah  and  Watts  Bar  Nuclear  Plants. 
Westlnghouse  furnished  four  reactor  vessels 
fabricated  in  Holland,  two  sets  of  reactor 
coolant  loop  fittings  manufactured  in  Japan, 
and  numerous  steam  turbine  blades  from 
Japan. 

We  are  happy  to  add  these  comtnents  to 
the  ones  previously  supplied  in  our  letter  of 
October  2,  1975.  We  feel  that  competition  on 
turbine  generators  is  desperately  needed: 
however,  we  also  feel  that  manufacturers 
should  recognize  that  it  is  the  prerogative  of 


the  purchaser  to  describe  the  equipment  it 
wants  to  buy  and  the  conditions  on  which  it 
desires  to  contract.  While  a^e  recognize  that 
manufacturers  do  not  have  to  sell  their  prod¬ 
ucts  to  a  particular  purchaser,  we  think  it 
is  the  very  nature  of  the  sales  process  for 
a  manufacturer  to  recognize  what  the  pur¬ 
chaser  desires  and  to  price  it  accordingly.  As 
we  stated  in  our  letter  of  October  2.  TVA  has 
modified  its  terms  and  conditions  in  an  ef¬ 
fort  to  accommodate  the  desires  of  the  do¬ 
mestic  manufacturers.  We  hope  that  these 
domestic  manufsu;turers  will  choose  to  bid 
responsively  on  TVA's  future  invitations  to 
bid  for  turbine  generators. 

We  shall  be  glad  to  provide  any  further 
comments  or  information  you  may  wish  on 
this  matter. 

Sincerely  yours, 

Aubrxt  J.  Wagner, 
Chairman  of  the  Board. 


House  of  Representatives. 

Washington.  D.C.  February  ^7. 1976. 

Mr.  Vince  Grutith, 

Legislative  Attorney, 

General  Accounting  Office, 

Washington^  D.C. 

Dfjui  Mr.  Grutith:  Thank  you  for  meet¬ 
ing  with  me  on  January  20.  1976.  to  discuss 
my  concerns  about  the  awarding  of  a  TVA 
turbine  generator  contract  to  Brown  Boveri. 

I  received  a  letter  this  month  from  the 
Tennessee  Valley  Authority  responding  to 
the  letters  I  sent  to  them  from  the  three 
American  companies  that  were  responsible, 
although  nonresponsive  bidders  to  the  TVA 
invitation.  A  copy  is  enclosed  for  your  in¬ 
spection. 

I  find  it  unfortunate  that  such  business 
by  a  government  agency  is  conducted  by 
hostile  confrontation  rather  than  coopera¬ 
tion.  Certainly,  there  must  be  a  solution 
which  will  be  better  for  our  unemployment 
problem,  and  our  nation’s  taxpayers  than 
the  existing  situation  of  awarding  a  large 
contract  to  a  foreign  manufacturer  when 
domestic  firms  could  do  the  Job.  I  can  see 
the  possibility  of  compromise,  but  the  re¬ 
fusal  of  both  parties  to  do  so  will  result 
in  no  progress.  I  can  understand  the  un¬ 
willingness  of  American  companies  to  ac¬ 
cept  a  liability  of  this  magnitude,  consider¬ 
ing  the  projects  of  this  complexity  often 
result  in  delays  beyond  the  reasonable  con¬ 
trol  of  the  manufacturer.  However,  the  argu¬ 
ments  advanced  by  TVA  in  support  of  limit¬ 
ing  their  own  liability  also  seem  reasonable 
to  me. 

Could  a  compromise  be  for  a  third  party 
to  accept  all  or  part  of  the  liability?  Such 
an  organization  would  have  an  Interest  in 
assuring  that  liability  penalties  would  be 
minimized,  providing  benefits  to  all  parties. 
Such  an  organization  could  be  a  private  firm, 
or  a  quasl-governmental  corporation,  per¬ 
haps.  established  to  fulfill  the  need  called  for 
by  this  stalemate  situation  which  may  be 
costing,  thousands  of  American  Jobs. 

I  am  convinced  that  the  lack  of  creative 
action  to  solve  this  problem  will  result  in 
"non-business  as  usual.”  The  expertise  of 
the  General  Accounting  Office  could  be  very 
helpful  in  suggesting  alternatives  to  having 
only  one  foreign  responsive  bidder  to  future 
TVA  contract  invitations. 

It  would  be  very  helpful  to  me  if  GAO 
would  answer  the  following  questions: 

(1)  What  are  the  capabilities  of  TVA.  the 
American  companies,  and  foreign  competi¬ 
tors  to  accept  liabilities  for  defective  prod¬ 
ucts  and  late  delivery? 

(2)  How  can  Brown  Boveri  accept  this 
liability  while  American  companies  refuse? 

(3)  Could  this  liability  be  assumed  by  a 
third  party,  for  a  fee? 


(4)  Could  a  governmental  or  quasl-gov¬ 
ernmental  agency  be  established  for  this 
purpose?  What  would  be  its  organization,  its 
rules,  and  the  services  it  would  provide?  Are 
there  private  firms  or  consortiums  which 
would  find  this  arrangement  an  attractive 
investment? 

(5)  How  does  GAO  assess  the  apparently., 
non-retractable  positions  on  the  issue  of  lia¬ 
bility  by  the  American  firms  and  TVA?  Are 
these  positions  reasonable  or  too  indexible? 

(6)  If  liability  could  be  assumed  by  a  third 
party,  would  the  cost  of  this  service  to 
American  companies,  added  to  their  bid.  re¬ 
sult  in  an  American  comfiany  obtaining 
turbine  generator  contracts? 

(7)  If  no  compromise  can  be  worked  out, 
what  are  the  prospects  for  competition  for 
future  TVA  contract  invitations? 

(8)  In  general,  what  strategies,  both  regu¬ 
latory  and  legislative,  could  resolve  this 
stalemate  and  result  in  an  equitable  solu¬ 
tion  for  TVA,  domestic  companies,  and  the 
American  taxpayer? 

Thank  you  again  for  meeting  with  me.  I 
hope  that  our  efforts  in  this  matter  will  be 
helpful  to  the  parties  involved. 

Cordially, 

Robert  W.  Edgar 

TVA  Generator  Contract  Investigation 
Concludes  on  Positive  Note 

HON  ROBERT  W.  EDGAR  (of  Pennsylvania) 
IN  the  house  or  representatives 
Friday,  April  9. 1976 

Mr  EDGAR.  Mr.  Speaker,  I  have  previously 
informed  our  colleagues  about  my  investiga¬ 
tion  of  the  awarding  of  a  sizeable  TVA 
turbine  generator  contract  to  a  foreign  man¬ 
ufacturer.  The  Record  statements  pertaining 
to  this  investigation  appear  in  the  dally 
Record  on  page  E6607  on  December  10,  1975, 
and  on  page  E703  on  February  18.  1976. 

These  contracts  are  worth  as  much  as 
$200  million  for  four  generators.  Millions 
of  skilled  Americans  are  seeking  employ¬ 
ment.  Unemployment  has  contributed  many 
more  times  to  the  extent  of  our  Federal 
deficit  than  wasteful  Government  spending. 
To  reduce  this  drain  on  our  economy  and  re¬ 
lieve  the  personal  tragedies  which  result 
from  unemployment  and  underemployment, 
I  feel  that  the  effort  to  resolve  differences 
between  the  TVA  and  the  American  manu¬ 
facturers  is  very  important.  Thousands  of 
American  Jobs  may  be  stake. 

Since  last  September,  I  have  been  in¬ 
volved  in  the  delicate  process  of  encouraging 
negotiations  between  TVA  and  General 
Electric,  Westlnghouse,  and  Allls-Chalmers, 
three  domestic  manufacturers  with  the  capa¬ 
bility  to  build  these  turbine  generators.  I  am 
pleased  to  report  that  both  sides  have 
reached  agreement  concerning  liability  terms 
in  the  contracts  which  have  discouraged  re¬ 
sponsive  bidding  by  the  American  firms.  The 
firms  have  expressed  their  intent  to  bid  re¬ 
sponsively  to  the  existing  contract  offer.  The 
bids  will  be  opened  on  May  1 1 . 

On  March  2,  I  met  with  staff  of  the  C^O 
to  update  me  on  the  progress  of  these  talks. 
A  summary  of  this  briefing  was  sent  to  me 
yesterday.  This  summary  provides  an  excel¬ 
lent  background  of  the  problem,  and  I  believe 
it  merits  the  attention  of  my  colleagues. 

Because  there  has  been  excellent  prog¬ 
ress  In  resolving  the  stalemate,  I  will  con¬ 
clude  my  formal  investigation  at  this  time. 
I  do  Intend  to  monitor  the  results  of  the 
bidding.  I  will  also  work  closely  with  my  col¬ 
leagues  and  staff  to  facilitate  the  resolution 
of  similar  problems  which  rob  this  Nation  of 
American  Jobs. 

At  this  point.  Mr.  Speaker.  I  wish  to  insert 
the  summary  provided  for  me  by  the  General 
Accounting  Office* 
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U  S.  General  Accounting  Office. 

Washington,  D.C.,  April  5,  1976. 
Hon.  Robert  W.  Edgar, 

House  of  Representatives. 

Dear  Mr.  Edgar;  In  letters  dated  Decem¬ 
ber  16.  1975  and  February  17.  1976.  you  asked 
our  Office  to  evaluate  the  bidding  terms  lor 
a  turbine  generator  contract  awarded  by  the 
Tennessee  Valley  Authority  (TVA)  in  March 
1974  to  a  Swiss  firm.  Brown  Boveri  Corpora¬ 
tion.  On  March  2.  1976,  we  briefed  you  and, 
as  requested,  this  letter  summarizes  the  in¬ 
formation  given  in  the  briefing. 

Background 

Domestic  turbine  manufacturers  and  TVA 
have  had  disputes  about  contract  terms  and 
conditions  at  least  as  far  back  as  1959.  The 
basic  disagreement  concerns  the  amount  of 
risk  that  should  be  assumed  by  contractors 
who  build  and  install  turbine  generators. 
Under  TVA’s  desired  terms  and  conditions, 
damages  would  be  assessed  against  the 
manufacturers  if  the  generators  were  deliv¬ 
ered  late  or  failed  to  operate  as  described. 
The  contractors  would  also  be  liable  for  any 
related  damages  attributed  to  their  equip¬ 
ment.  The  contractors  contended  that  these 
terms  and  conditions  created  greater  risks 
than  they  were  willing  to  accept. 

Various  compromises  w-ere  made  by  TVA 
and  the  contractors  prior  to  1971.  But  on 
December  8,  1971.  and  May  10,  1973,  General 
Electric  and  Westlnghouse,  respectively,  noti¬ 
fied  TVA  that  they  would  no  longer  be  re¬ 
sponsive  to  TVA’s  liability  terms.  Conse¬ 
quently.  General  Electric  was  declared  non- 
responsive  on  their  last  three  bids.  On  the 
last  bid — the  one  that  prompted  your  re¬ 
quest — Westlnghouse  and  Allls-Chalmers 
were  also  declared  nonresponslve. 

Brown  Boveri  has  consistently  bid  to  TVA’s 
terms  and  conditions.  On  the  last  bid,  they 
were  the  only  contractor  to  do  so. 

CONTRACT  TERMS  IN  DISPUTE 

Although  other  terms  and  conditions  have 
been  debated,-  most  of  the  controversy  has 
Involved  three  liability  clauses.  Following  is 
a  general  discussion  of  each. 

LIQUIDATED  DAMAGES 

This  clause  states  essentially  that  the  con¬ 
tractor  will  pay  TVA  a  certain  dollar  amount, 
based  on  rated  capacity  of  the  turbogenera¬ 
tor,  for  each  day  delivery  of  major  compo¬ 
nents  exceeds  the  delivery  date  specified  in 
the  contract.  If  more  than  one  component  Is 
delayed,  however,  damages  are  assessed  only 
against  the  component  having  the  highest 
applicable  rate. 

This  clause  has  been  omitted  on  all  but 
two  contracts,  and  these  were  awarded  to 
Brown  Boveri.  The  March  1974  contract  lim¬ 
ited  liquidated  damages  to  25  percent-  of 
the  contract  price  whereas  the  previous  con¬ 
tract,  awarded  in  1959,  did  not  specify  a 
limit. 

OPERATING  ASSURANCE 

This  clause  provides  that  the  contractor 
will  pay  TVA  a  dollar  amount  for  each  hour 
a  generator  is  out  of  service  during  a  speci¬ 
fied  assurance  period.  The  contract  provides 
a  certain  number,  e.g.  700,  of  “grace”  hours 
before  the  charges  start.  There  Is  also  a 
limit  on  the  total  payment  under  this  clause. 

The  Operating  Assurance  clause  has  been 
in  three  contracts,  including  the  latest  with 
Brown  Boveri.  It  was  included  in  prior  con¬ 
tracts  with  General  Electric  and  Brown  Bo¬ 
veri.  The  last  contract  limited  damages 
under  this  clause  to  25  percent  of  the  con¬ 
tract  price. 

SPECIAL  OR  CONSEQUENTIAL  DAMAGES 

Special  or  Consequential  Damages  in¬ 
clude  but  are  not  limited  to  such  damages  as 
loss  of  profits  or  revenue,  cost'  of  capital. 
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cost  of  purchased  or  replacement  i>ower, 
and  claims  of  customers  for  service 
interruptions.  i: 

This  clause  was  included  In  two  early  con¬ 
tracts  with  General  Electric  and  Brown  Bo¬ 
veri.  The  contract  stated,  however,  that  the 
manufacturers  would  not  be  liable  for  dam¬ 
ages  resulting  from  their  efforts  to  exceed 
the  scope  of  proven  development  in  the  in¬ 
dustry. 

Contracts  awarded  to  General  Electric, 
Westlnghouse,  and  Brown  Boveri  during 
1966-1968  stated  that  the  contractors  would 
not  be  liable  to  TVA  for  any  special  or  con¬ 
sequential  damages: 

Contracts  awarded  to  Westinghotise  and 
Brown  Boveri  in  1971  were  silent  regarding 
special  or  consequential  damages.  In  effect, 
any  damage  claim  would  be  settled  by  the 
courts  and  the  contractor’s  liability  was  not 
expressly  limited. 

The  most  recent  contract  with  Brown 
Boveri  limited  special  or  consequential  dam*- 
ages  to  30  percent  of  the  contract  price.  Th'‘ 
contract  also  limited  maximum  damages 
under  all  clauses  to  40  percent  of  the  con¬ 
tract  price. 

CONTRACTOR  VERSUS  TVA  POSITION 

TVA  contracts  for  power  generators  about 
6  years  ahead  of  the  anticipated  power  de¬ 
mands.  Substantial  losses  may  be  incurred 
if  the  power  demands  materialize  and  the 
generators  are  not  available  or  do  not  operate 
properly.  In  one  such  case.  General  Electric 
was  about  3  years  late  in  delivery,  and  in¬ 
stallation  of  generators  for  TVA’s  Browns 
Perry  Project.  TVA  estimated  that  power 
purchasers,  generation  from  more  expensive 
sources,  and  related  expenses  amounted  to 
about  $300  million.  However,  because  of  the 
limited  nature  of  the  liability  clauses  under 
the  contract,  TVA  settled  with  General  Elec¬ 
tric  for  $20  tnlllion.  Who  should  be  liable, 
and  to  what  extent,  for  damages  such  as 
these  has  been  the  basic  issue  between  TVA 
and  the  domestic  contractors. 

The  contractor  position  evolved  from  ne¬ 
gotiation  of  liability  clauses  to  a  point  where 
the  contractors  rejected  any  conditions  con¬ 
trary  to  their  standard  terms  of  sale.  They 
contended  that  other  utilities  accept  these 
terms  and.  as  a  matter  of  equity,  "TVA  should 
not  be  offered  more  favorable  terms. 

The  contractors’  standard  terms  of  sale 
omit  the  Operating  Assurance  and  Liqui¬ 
dated  Damages  clauses.  ’They  also  require  a 
specific  exclusion  of  rights  to  special  or 
consequential  damages. 

’TVA  has  contended  that  the  contractor 
controls  all  factors  required  to  meet  the 
delivery  schedule  with  a  product  that  will 
operate  as  promised;  if  these  goals  are  not 
met,  the  contractor  should  bear  an  equitable 
share  of  any  related  losses. 

Recent  court  decisions  which  awarded  sub¬ 
stantial  damages  to  several  utilities  under 
an  implied  warranty  apparently  prompted 
the  domestic  contractors  to  demand  a  con- 
tractural  exclusion  of  this  liability.  On  the 
last  invitation  to  bid,  ’TVA  agreed  to  limit 
special  or  consequential  damages  to  30  per¬ 
cent  of  the  contract  price  but  refused  to  ex¬ 
clude  them  altogether.  TVA  also  refused  to 
omit  the  Liquidated  Damages  and  Operating 
Assurance  clauses.  In  their  bids  the  domestic 
contractors  took  exception  to  these  terms  and 
were,  therefore,  declared  nonresponslve  and 
the  contract  was  awarded  to  Brown  Boveri, 
the  only  responsive  bidder. 

PENDING  LITIGATION 

We  understand  that  there  are  numerous 
pending  court  cases;  including  an  antitrust 
suit  by  four  domestic  utilities  pigalnst  Gen¬ 
eral  Electric  and  Westlnghouse,  charging 
them  with  eliminating  and  suppressing  price 
competition;  establishing  and  maintaining 
uniform  prices,  pricing  methods,  and  terms 


and  condition  of  sale;  submitting  noncom¬ 
petitive  price  quotations  and  bids;  establish¬ 
ing  and  maintaining  a  noncompetitive  price 
structure  to  maintain  market  shares  and 
monopolistic  conditions;  and  willfully  ac¬ 
quiring  power  to  control  turbine  prices  and 
sales  and  to  exclude  competition  in  the 
United  States. 

General  Electric  filed  a  countersuit  denying 
the  charges  and  entering  a  counterclaim  for 
$30  million,  alleging  that  the  four  utilities 
conspired  to  boycott  General  Electric  turbine 
generators. 

There  is  presently  an  appeal  of  a  lower 
court  decision  which  dismissed  damage 
claims  of  $10.2  million  by  three  utilities 
against  Westlnghouse.  The  case  was  dis¬ 
missed  because  the  contract  terms  relieved 
Westlnghouse  of  any  liability  for  consequen¬ 
tial  damages.  The  appeal  is  based  in  part  on 
a  ''laim  that  the  utilities  and  Westlnghouse 
were  not  negotiating  with  “equal  bargaining 
power”  in  arriving  at  the  contract  terms. 

Allegheny  Power  Systems  has  filed  a  $17 
million  suit  against  Westlnghouse  for  a  series 
of  generator  failures  and  at  the  same  time 
seeks  to  strip  the  limited  liability  protection 
from  the' standard  generator  contracts.  Alle¬ 
gheny  contends  that  the  terms  should  be 
declared  "unconscionable  and  therefore 
negated”. 

The  tremendous  costs  and  complexities  as¬ 
sociated  with  present  power  generating  fa¬ 
cilities  carry  with  them  an  almost  incredible 
loss  potential.  Both  purchaser  and  seller  are 
understandably  reluctant  to  assume  any 
more  of  the  liability  for  these  losses  than 
they  have  to.  With  the  pending  suits  and 
countersuits,  it  appears  that  the  courts  will 
eventually  resolve  the  matter. 

RECENT  DEVELOPMENTS 

Subsequent  to  our  meeting  in  your  office, 
we  discussed  the  turbine  generator  problem 
again  with  ’TVA’s  Director  of  Purchasing.  He 
advised  us  that,  in  their  current  invitations 
to  bid.  TVA  has  deleted  the  Liquidated  Dam¬ 
ages  clause  and  has  given  the  contractors  eui 
option  on  the  Operating  Assurance  and  Spe¬ 
cial  or  Consequential  Damages  clauses.  He 
said  that  $2  million  will  be  added  to  the  total 
evaluated  cost  of  two  units — ^for  purposes  of 
bid  comparison  only — for  each  of  the  clauses 
not  offered  in  the  bids.  Thus  a  contractor’s 
bid  will  be  increased  a  total  of  $4  million  if 
bis  bid  offers  neither. 

The  invitation  requires  a  36-month  war¬ 
ranty  rather  than  the  21 -month  warranty 
required  in  the  last  contract.  We  were  told 
that  both  General  Electric  and  Westlnghouse 
have  agreed  informally  to  accept  the  36- 
month  warranty. 

The  bid  opening  is  scheduled  at  10  a.m.. 
May  11,  1976,  at  Chattanooga,  ’Tennessee. 
TVA  hopes  that  with  these  concessions  the 
domestic  contractor’s  bids  will  be  responsive 
to  the  current  invitation  and  competition 
will  return  to  the  turbine  generator  market. 

Sincerely  yours, 

Henrt  EIschwege, 

Director. 

Awarding  of  Contract 
Investigation  Started 

HON.  ROBERT  W.  EDGAR  of  Pennsylvania 
Wednesday,  December  10,  1975 

Mr.  EDGAR.  Mr.  Speaker,  in  March  of 
1074,  TVA  awarded  a  $184,435,400  contract 
to  a  Swiss  company.  Brown  Boveri,  for  the 
purchase  of  four  turbine  generators.  Three 
American  companies — General  Electric,  Allis- 
Chalmers,  and  Westlnghouse — 411  expressed 
interest  in  obtaining  the  contract,  and  sub¬ 
mitted  bids  conditional  to  the  deletion  of 
certain  clauses  concerning  operating  assur¬ 
ances  and  liquidated  damage  provisions.  Be¬ 
cause  the  terms  requested  by  the  three 
American  companies  differed  materially  from 
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the  terms  in  the  Invltetion  for  bids,  the  three 
bids  were  rejected.  Brown  Boveri's  bid  was 
the  sole  one  re^>onslTe  to  the  terms  of  the 
ineltation,  and  this  company  was  awarded 
the  contract. 

Mr.  Speaker,  I  am  very  concerned  that 
the  terms  of  the  bidding  Invitation  by  TVA 
may  have  been  Inflexible,  considering  the 
needs  of  both  the  TVA  and  American  In¬ 
dustry.  I  have  launched  an  Investigation 
Into  the  circumstances  of  the  awarding  of 
this  contract.  For  the  benefit  of  my  ool- 
leegues.  Mr.  Speaker,  I  am  Inserting  the  cor¬ 
respondence  which  I  have  received  and  sent 
out  on  this  issue.  First  is  a  letter  I  received 
from  the  chairman  of  the  TVA  responding 
to  my  request  for  a  history  of  the  bidding 
and  the  awarding  of  the  contract.  The  reply 
was  sent  to  the  management  of  Allls-Chal- 
mers.  General  Electric,  and  Westlnghouse. 
The  second,  third,  and  fourth  letters  are  the 
comments  which  I  received  from  these  three 
companlee.  Today,  I  sent  a  letter  to  Mr, 
Wagner  asking  him  to  comment  on  these 
three  letters.  This  exchange  will  be  printed 
in  the  Record  when  it  is  received.  The  letters 
follow: 

Tennesskx  Valuev  Authobitt, 

Knoxville,  Tenn.,  October  2, 1S7S. 
Hon.  Robert  W.  Edgar, 

Cannon  House  Office  Building, 

Washington,  D.C. 

Dear  Mr.  Edgar:  This  is  in  response  to 
your  request  during  the  bearing  conducted 
by  the  House  Public  Works  Committee  on 
September  19,  1975,  that  we  furnish  irou  in¬ 
formation  on  the  purchasing  procedures 
which  TVA  is  required  to  follow,  and  spe¬ 
cifically  on  TVA’s  purchase  of  turbine  gen¬ 
erators  from  Brown  Boveri  Corporation  of 
Switzerland  earlier  this  year. 

Section  9(b)  of  the  TVA  Act  (16  UB.C. 
{831h(b))  requires  that,  except  In  certain 
limited  situations  not  relevant  to  this  ques¬ 
tion,  all  purchases  and  contracts  for  supplies 
or  nonpersonal  services  made  by  TVA  shall 
be  made  after  advertising.  This  involves  the 
issuance  of  invitations  to  bid  which  cont^ain 
a  description  of  the  product  or  service  to  be 
procured  and  terms  and  conditions  regard- 
Ing  performance  of  any  contract  resulting 
from  acceptance  of  a  bid  under  the  invita¬ 
tion.  It  is  a  fundamental  principle  of  formal 
advertising  that  all  bl'iders  must  bid  to  the 
same  terms  and  conditions.  Accordingly,  If 
a  bidder  takes  a  material  exception  to  a 
term  or  condition  of  the  invitation  or 
deviates  in  a  material  manner  from  the  spe¬ 
cifications  its  bid  is  nonresponslve  to  the  in¬ 
vitation  and  a  contract  cannot  lawfully  be 
awarded  to  such  a  bidder.  To  consider  such 
a  bid  would,  of  course,  be  unfair  to  the 
other  bidders  since  it  would  allow  one  bidder 
to  bid  to  different  terms,  conditions,  or  speci¬ 
fications  than  other  bidders  and  would  con¬ 
stitute  a  purchase  made  without  advertising. 

In  determining  whether  to  award  a  partic¬ 
ular  contract  to  a  foreign  bidder  or  to  allow 
foreign  firms  to  participate  as  subcontractors 
to  a  domestic  supplier,  TWA  follows  the 
guidelines  laid  down  by  Congress  and  the 
President  for  the  United  States  Government 
as  a  whole.  The  principal  guidelines  In  this 
respect  are  the  Buy  American  Act  and  Execu¬ 
tive  Order  10582,  as  amended  by  Executive 
Order  11051.  As  you  know,  the  Buy  American 
Act  provides  that  purchases  shall  be  made 
from  domestic  sources  unless  the  prices 
quoted  by  domestic  sunpllers  are  unreason¬ 
able  or  the  foreign  purchases  are  otherwise 
inconsistent  with  the  public  Interest.  The 
'act  does  not  specify  what  constitutes  an  un¬ 
reasonable  price  or  when  a  purchase  is  in¬ 
consistent  with  the  public  interest,  and 
Executive  Orders  10582  and  11051  were  issued 
to  provide  uniform  standards  for  determin¬ 
ing  those  questions.  On  the  question  of  price. 
Executive  Order  10582  provides  that  a  domes¬ 
tic  bid  shall  be  deemed  unreasonable  and  Its 


acceptance  deemed  inconsistent  with  the 
public  Interest  if  the  amount  of  the  domestic 
bid  exceeds  the  amount  of  the  foreign  bid 
by  more  than  sU  percent.  In  accordance  with 
a  recommendation  of  the  Council  on  Foreign 
Policy,  a  12-percent  differential  is  used  when 
the  domestic  bidder  is  located  In  an  area 
classified  by  the  Secretary  of  Labor  as  one 
of  labor  surplus.  A  12-percent  differential  is 
also  used  when  the  low  domestic  bidder  is  a 
small  business  firm. 

In  January  of  1974.  TVA  invited  bids  for 
the  purchase  of  four  turbine  generators.  The 
invitation  to  bid  for  this  equipment  con¬ 
tained.  as  do  all  of  TVA's  invitations  to  bid, 
terms  and  conditions  specifying  the  extent 
the  prospective  contractor  will  be  liable  to 
TVA  In  the  event  the  equipment  to  be  sup¬ 
plied  under  the  Invitation  is  defective  or  is 
not  delivered  in  accordance  with  the  con¬ 
tract  performance  dates.  While  in  most  of 
TVA’s  Invitations  to  bid  a  contractor's  lia¬ 
bility  for  special  or  consequential  damages  is 
limited  to  the  contract  price,  this  invitation 
soeclfically  limits  the  contractor's  liability 
for  such  danuiges  to  only  15  percent  of  the 
contract  price. 

In  addition  to  other  provisions  describing 
the  warranty  to  be  furnished  with  the  equip¬ 
ment  and  certain  efficiency  guarantees  of  the 
equipment,  the  invitation  to  bid  also  con¬ 
tained  an  Operating  Assurance  clause  which 
specifies  the  extent  of  the  contractor's  lia¬ 
bility  in  the  event  the  equipment  falls  to 
operate  properly  during  the  first  12  months  of 
operation,  and  a  Liquidated  Damages  clause 
which  establishes  the  amount  TVA  will  be 
damaged  if  the  equipment  is  late  in  being 
delivered.  The  contractor's  maximum  lia¬ 
bility  under  these  two  provisions  is  25  per¬ 
cent  of  the  contract  price.  Bids  were  received 
under  this  invitation  to  bid  from  Brown 
Boveri  Corporation,  Allls-Chalmers  Power 
Systems,  Inc.,  General  Electric  Company,  and 
Westlnghouse  Electric  Corporation.  Allls- 
Chalmers,  General  Electric,  and  Westlng¬ 
house  each  conditioned  their  bid  on  deletion 
of  the  Operating  Assurance  and  Liquidation 
Damages  clauses  and  on  a  complete  waiver 
of  special  or  consequential  damages. 

In  addition,  Allls-Chalmers  took  other  ex¬ 
ceptions  to  the  provisions  contained  in  the 
invitation,  including  the  warranty  and  effi¬ 
ciency  guarantee.  General  Electric  Company 
also  stated  that  its  "Conditions  of  Sale” 
(which  differ  materially  from  the  terms  and 
conditions  of  the  Invitation)  would  prevail 
and  that  any  provision  contained  in  the  in¬ 
vitation  and  not  in  General  Electric's  "Con¬ 
ditions  of  Sale"  was  unacceptable.  Westlng¬ 
house  also  excepted  to  the  warranty  con¬ 
tained  In  the  invitation.  Since  the  bids  of 
Allls-Chalmers,  General  Electric,  and  West- 
Ingbouse  contained  material  exceptions  to 
the  terms  and  conditions  of  the  invitation, 
their  bids  could  not  be  considered  for  award 
of  a  contract.  Brown  Boveri  Corporation’s 
bid  was  the  only  bid  fully  responsive  to  the 
invitation,  and  in  March  1974  TVA  awarded 
a  contract  to  that  company  at  a  firm  price  of 
$184,435,400. 

It  has  been  TVA’s  experience  in  recent 
years  that  exceptions  to  the  liability  provi¬ 
sions  of  invitations  to  bid  for  turbine  gen¬ 
erators  have  increased.  If  TVA  were  to  con¬ 
tract  on  this  basis,  all  or  substantially  all 
of  the  risk  would  be  shifted  to  TVA.  and 
any  expenses  or  costs  occasioned  by  late 
delivery  of  the  equipment  or  failure  of  the 
equipment  to  operate  properly  would  be  for 
TVA,  the  purchaser,  rather  than  the  manu¬ 
facturer.  However,  TVA  has  reviewed  this 
situation  and  on  several  occasions  has  modi¬ 
fied  its  terms  and  conditions  to  further  re¬ 
duce  a  contractor's  potential  liability  while 
maintaining  some  degree  of  protection  for 
TVA.  We  feel  that  the  terms  and  conditions 
contained  in  the.  invitation  to  bid  for  these 
turbogenerators  represented  an  equitable  al¬ 
location  of  the  rlslu. 


The  contract  awarded  Brown  Boveri  con¬ 
tained  an  option  to  purchase  two  additional 
machines  at  a  firm  price  of  $107,654,616  for 
delivery  in  1978-1981.  A  comparison  of  this 
price,  in  January  1975.  with  published  hand¬ 
book  prices  of  domestic  turbine  generator 
manufacturers  showed  that  significant  sav¬ 
ings  would  inure  to  TVA  from  the  exercise 
of  its  option  with  Brown  Boveri.  In  addi¬ 
tion,  TVA  will  realize  other  benefits  and  cost 
savings  because  of  the  economies  in  pur¬ 
chasing  two  additional  ntachlnes  which  du¬ 
plicate  those  purchased  last  year.  Accord¬ 
ingly,  the  decision  was  made  to  exercise  the 
option. 

While  we  do  not  know  the  exact  value  of 
subcontracts  to  be  placed  with  D.S.  firms. 
Brown  Boveri  has  Informed  us  that  a  sub- 
sUntlal  portion  of,  the  work  necessary  to 
fulfill  the  turbogenerator  contracts  will  be 
done  by  its  plant  in  Richmond,  Virginia, 
and  by  Poster  Wheeler  Corporation  at  its 
plants  in  New  Jersey  and  Texas.  In  addi¬ 
tion.  the  Brown  Boveri  price  includes  import 
duties  on  the  six  turbine  generators  of  about 
$14  million  to  be  paid  by  the  contractor  to 
the  United  States  Treastiry. 

If  we  can  provide  you  with  any  further 
information,  please  let  us  know. 

Sincerely  yours, 

Acbrxy  J.  Wagner, 

’  Choirman  o/  the  Board. 

Allxs-Chaliiees  Power  Ststems,  Inc., 

West  Allis,  Wis.,  November  It,  1975. 

Hon.  Robeet  W.  Edgar, 

V.S.  House  of  Jtepresentatives,  117  Cannon 
House  Office  Building,  Washington,  D.C. 

Dear  Mr.  Edgar:  Mr.  David  C.  Scott,  Chair¬ 
man  and  Chief  Executive  Officer  of  one  of 
our  parent  companies,  Allls-Chalmers  Cor¬ 
poration,  has  asked  me  to  respond  to  your 
letter  of  October  9,  1975.  In  particular  ho 
asked  me  to  comment  on  the  letter  to  you 
from  Mr.  Wagner.  Chairman  of  the  Board  of 
TVA.  that  was  enclosed  with  your  letter. 

Allls-Chalmers  Power  Systems,  Inc.,  is  a 
Jointly-owned  company  of  Allls-Chalmers 
and  Kraftwerk  Union  of  West  Germany  that 
was  formed  in  1970  to  serve  the  United  States 
turbine  generator  market.  The  turbine  gen¬ 
erator  design  that  we  offer  has  been  a  proven 
success  in  other  parts  of  the  world,  but  is 
unique  in  the  United  SUtes  market.  Since 
our  formation  in  1970  we  have  been  success¬ 
ful  in  obtaining  orders  for  thirty  turbine 
generator  units  from  both  private  and  pub¬ 
licly  owned  utilities  in  vigorous  competition 
with  both  domestic  and  foreign  suppliers. 

You  can  well  appreciate  that  since  we  are 
a  relatively  new  company  with  a  small  share 
of  the  turbine  generator  market,  we  must 
exercise  considerable  caution  regarding  the 
terms  and  conditions  under  which  we  ac¬ 
cept  turbine  generator  orders  (especially 
those  of  the  magnitude  of  the  TVA  order) 
to  avoid  assuming  excessive  legal  liabilities 
which  could  endanger  the  fiscal  well-being  of 
our  entire  company.  None  of  the  contracts  for 
the  orders  we  have  received  contain  the 
onerous  terms  and  conditions  set  forth  in 
TVA's  invlUtion  to  bid.  The  accepUnce  of 
the  terms  and  conditions  proposed  by  TVA 
would,  in  our  opinion,  have  imposed  an  un¬ 
acceptable  risk  on  our  company. 

While  we  generally  concur  with  the  thrust 
of  Mr.  Wagner’s  letter  that  there  must  be 
equlUble  allocation  of  risk  between  the  con¬ 
tractor  and  the  user  of  this  kind  of  equip¬ 
ment,  I  am  sure  that  you  can  appreciate  the 
difficulty  of  properly  evaluating  where  to 
place  the  risk  for  the  failure  .of  a  piece  of 
equipment  that  is  designed  to  be  an  integral 
part  of  an  extremely  large  and  complex 
electrical  power  generation  and  distribution 
system.  Thus,  it  is  frequently  a  question  of 
who  is  in  the  best  position  to  minimize  this 
risk,  and  there  are  valid  arguments.pn  both 
sides  of  this  issue.  We  believe  that  our  terms 
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and  conditions  define  an  equitable  distribu¬ 
tion  of  this  risk.  However,  we  have  demon¬ 
strated  our  willingness  to  consider  the  posi¬ 
tion  of  the  utilities  by  negotiating  unique 
clauses  covering  warranties,  efficiencies  and 
special  damages  In  some  of  our  contracts  for 
sale  of  our  turbine  generator  units. 

We  believe  that  some  of  the  comments  in 
Mr.  Wagner’s  letter  require  added  comment 
for  the  benefit  of  people  not  intimately  fa¬ 
miliar  with  TVA’s  procedures  and  past  prac¬ 
tices.  For  example,  the  specific  TVA  clauses 
relating  to  warranties,  operating  assurances, 
liquidated  damages  and  consequential  dam¬ 
ages  are  not  a  requirement  of  other  major 
electric  utilities  and.  In  fact,  are  significantly 
different  from  the  clauses  contracted  for  by 
other  utilities.  Purtherfore,  the  TVA’s  re¬ 
quirement  of  absolute  adherence  to  their 
terms  and  conditions  of  sale  did  not  permit 
the  negotiation  of  a  mutually  acceptable 
distribution  of  risk.  ’TVA  has  been  unwilling 
to  utilize  the  practice  of  weighing  the  con¬ 
tractor’s  terms  and  conditions  as  part  of 
their  procedure  in  evaluating  bids,  a  prac¬ 
tice  which  is  common  among  other  utilities 
in  the  United  States.  We  hope  that  TVA  will 
modify  their  practice  in  this  regard  to  en¬ 
courage  more  competitive  bidding  in  the 
future. 

While  TVA  has  eased  its  conditions  in  cer¬ 
tain  limited  areas,  on  balance  the  total 
change  made  has  been  relatively  minor.  Un¬ 
limited  liabilities  continue  to  be  a  part  of 
the  overall  specificaticns  which  we  consider 
unacceptable. 

In  conclusion,  we  would  like  to  reaffirm 
that  we  share  your  concern  that  large  orders 
from  government  owned  utilities,  such  as 
’TVA,  especially  in  these  highly  critical  tech¬ 
nology  areas,  are  awarded  to  offshore  sup¬ 
pliers  for  manufacture  outside  the  United 
States.  A-CPSI  is  willing  to  mutually  deter¬ 
mine  a  proper  sharing  of  risk  as  illustrated 
above.  'This  procedure  of  negotiating  terms 
and  conditions  of  sale  would  eliminate  the 
need  for  TVA  to  demand  unreasonable  terms 
and  conditions  of  sale,  which  too  often  have 
resulted  in  offshore  suppliers  being  the  only 
responsive  bidder,  thus  forcmg  ’TVA  to  buy 
critical  equipment  without  due  and  proper 
consideration  of  the  far  more  important 
technical  and  service  considerations  of  United 
States  manufactured  equipment. 

It  is  interesting  to  note  that  BBC  has 
not  submitted  a  responsive  bid  to  a  United 
States  utility  for  a  turbine  generator  unit 
since  receiving  the  ’TVA  order. 

Although  this  has  been  somewhat  of  a 
summary  response  for  evaluation  of  Mr. 
Wagner’s  letter,  we  believe  it  outlines  our 
thoughts  rather  completely. 

Very  truly  yours, 

Robert  J.  Dikeen. 


Oeneral  Electric  Co., 
Fairfield,  Conn.,  October  29. 1975. 

Hon.  Robert  W.  Edgar, 

House  of  Representatives, 

Washington,  D.C. 

Dear  Cokgressman  Edgar;  Paul  Hessemer 
and  I  have  exchanged  correspondence  on 
your  good  work  in  the  House  and  I  am  look¬ 
ing  forward  to  an  early  opportunity  to  visit 
with  you  in  youf  offices.  In  your  letter  of 
October  9,  1975  irou  requested  my  comments 
on  the  TVA  purchase  of  several  steam  tur¬ 
bine-generators  from  Brown  Boverl. 

TVA  has  been  one  of  Oeneral  Electric’s 
most  important  customers  for  power  genera¬ 
tion  equipment  for  many  years,  so  naturally 
we  have  been  disappointed  to  see  them  pur¬ 
chase  so  many  large  steam  turbine-genera¬ 
tors  from  offshore.  These  large  purchases 
cannot  help  but  have  a  detrimental  effect  on 
U.S.  balance  of  pa3rments  and  employment 
levels.  Further,  and  perhaps  equally  signifi¬ 
cant,  we  sincerely  doubt  that  TVA's  best  long 


range  interests  are  served  by  these  pur¬ 
chases.  This  is  so  because,  at  least  based  on 
past  experience,  OE  turbine-generators  could 
be  expected  to  be  significantly  more  reliable 
than  the  units  purchased. 

During  the  past  year  our  people  have  had 
numerous  discussions  with  TVA  personnel 
concerning  the  terms  of  sale  and  specifica¬ 
tions  for  turbine -generator  purchases.  These 
discussions  have  been  very  beneficial,  and 
we  believe  both  TVA  and  OE  have  a  much 
better  mutual  understanding  of  each  other's 
concerns.  We  have,  however,  insisted  that  we 
must  continue  to  take  exception  to  terms  re¬ 
quiring  OE  to  accept  liability  for  consequen¬ 
tial  damages  and  to  accept  other  terms  which 
would  result  in  our  assuming  unreasonable 
risks.  Let  me  add  that  the  terms  to  which 
we  take  exception  are  not  required  by  other 
U-S.  utilities.  We  are  continuing  our  nego¬ 
tiations  with  TVA,  and  we  are  hopeful  that 
these  discussions  will  enable  us  to  submit 
responsive  bids  which  will  be  evaluated  in 
the  future.  I  will  be  able  to  elaborate  on 
these  efforts  when  we  visit  together. 

We  deeply  appreciate  your  interest  in  this 
matter  and  assure  you  that  we  will  do  every¬ 
thing  within  reason,  consistent  with  sound 
business  Judgment,  to  obtain  future  turbine- 
generator  business  from  ’TVA  and  to  serve 
their  needs  in  this  vital  area. 

Sincerely, 

Reginald  H.  Jones. 


Westtnchouse  Electric  Corp., 
Pittsburgh.  Pa.,  November  25, 1975. 

Hon.  Robert  W.  Edgar, 

House  of  Representatives,  Cannon  House 
Office  Building,  Washington,  D.C. 

Dear  Congressman  Edgar:  ’Thank  you  for 
your  letter  of  October  9,  1975  to  Mr.  Burn¬ 
ham  who  has  forwarded  it  to  me  for  reply. 

We  also  are  quite  concerned  that  Brown- 
Boverl  obtained  orders  for  six  1,268,000  kilo¬ 
watt  nuclear  turbine-generators  from  ’TVA 
in  preference  to  domestic  competition.  It  is 
our  view  that  the  situation  surrounding 
TVA’s  turbine-generator  purchases  is  rela¬ 
tively  unique.  ’TVA  has  insisted  upon  unrea¬ 
sonable  contract  conditions  which  place  the 
manufacturer  in  a  very  difficult  position.  Al¬ 
though  the  utility  is  willing  to  pay  a  sub¬ 
stantial  price  premium  for  a  manufacturer’s 
acceptance  of  these  burdensome  conditions, 
that  premium  can  never  be  commensurate 
with  the  risk  the  manufacturer  must  as¬ 
sume. 

TVA’s  specifications  required  a  thirty 
month  warranty  and  also  required  that  the 
manufacturer  accept  the  following  penal¬ 
ties: 

a.  Up  to  15%  of  the  price  of  each  unit  for 
special  or  consequential  damages, 

b.  Up  to  25%  of  the  price  of  each  unit  for 
excessive  outage  time,  and 

c.  Up  to  25%  for  late  delivery. 

(’The  total  assessment  for  any  combina¬ 
tion  of  penalties  a,  b,  and  c  were  not  to  ex¬ 
ceed  40%. ) 

It  is  of  interest  that  the  above  penalties 
are  not  normally  included  in  specifications 
issued  by  TVA  !or  nuclear  steam  supply  sys¬ 
tems:  nor  are  such  penalties  generally  writ¬ 
ten  into  the  specifications  issued  by  other 
domestic  electric  utilities  for  turbine-gen¬ 
erators. 

It  has  been  the  position  of  Westlnghousc 
that  special  and  consequential  damages 
which  accrue  to  the  utility  apart  from  dam¬ 
ages  in  tjie  turbine-generator  Itself  are 
rightly  in  the  scope  of  the  utility  who  has 
the  opportunity  for  profit  commensurate 
with  the  risks  associated  with  their  busi¬ 
ness.  It  is  impractical  for  us  to  include  in 
our  price,  the  costs  associated  with  the 
downtime  of  the  entire  project.  Similarly,  we 
are  not  able  to  obtain  nor  expect,  con¬ 
sequential  damages  from  the  electric  utilities 


who  supply  electrical  energy  to  our  many 
plants.  lYpically,  in  American  industry,  the 
purchaser  of  major  apparatus  assumes  the 
risks  of  consequential  damages. 

It  is  not  our  practice  to  assume  respon¬ 
sibility  for  liquidated  damages  for  late  ship¬ 
ment.  Manufacture  and  delivery  of  a  tur¬ 
bine-generator  is  a  highly  complex  project 
beset  with  many  unknowns,  requiring  close 
co-operation  between  Westlngbouse  and 
many  suppliers.  In  our  opinion,  penalties  for 
late  shipment  can  be  counter  productive  be¬ 
cause  they  do  not  reward  the  manufacturer 
who  has  done  a  good  Job  in  shipping  on  time; 
rather,  they  reward  the  manufacturer  who  is 
willing  to  make  promises  about  the  future 
at  a  price  that  cannot  possibly  recompense 
the  purchaser. 

As  an  alternate  to  the  request  for  a  thirty 
month  warranty,  we  did  offer  TVA  a  war¬ 
ranty  of  eighteen  months  from  initial  syn¬ 
chronization.  This  compares  to  our  standard 
warranty  of  twelve  months  from  initial  syn¬ 
chronization  with  a  provision  that  the  war¬ 
ranty  can  be  extended  by  the  length  of  time 
associated  with  any  warranty  outages  up  to 
a  maximum  of  eighteen  months  from  initial 
synchronization. 

It  is  interesting  that  TVA  paid  a  signif¬ 
icant  price  premium  to  Brown-Boveri  for 
these  six  turbine-generators.  It  is  our  under¬ 
standing  that  the  total  value  of  the  Brown- 
Boveri  contract  (Including  options  exercised 
by  TVA)  is  $407,754,808.  We  also  understand 
that  Brown-Boveri  offered  a  price  reduction 
of  approximately  $31,0(X),0(X)  for  a  contract 
which  would  more  nearly  correspond  to  the 
contract  which  Westinghouse  proposed.  This 
offer  was  not  accepted,  but  it  indicates  that 
the  Brown-Boveri  price  for  a  contract  equiva¬ 
lent  to  that  offered  by  Westinghouse  was  iq>- 
proxlmately  $377,000,0(X).  ’The  equivalent 
Westinghouse  price,  including  a  thermal  per¬ 
formance  adjustment  for  the  physically 
smaller  Westinghouse  low  pressure  turbines, 
but  not  including  Buy  America  credit,  would 
have  been  approximately  $330,000,000. 

You  might  be  Interested  also,  in  some  in¬ 
formation  relative  to  the  economic  impact 
associated  with  manufacturing  six  turbine- 
generators  of  this  size  in  the  United  States, 
based  on  Westinghouse  data  for  the  calendar 
year  1975. 

Approximately  9,100  man-months  of  effort 
by  Westinghouse  employes  (Including  manu¬ 
facturing,  engineering  and  administrative) 
and  an  additional  4,050  man-months  effort  by 
our  first  level  major  suppliers  are  required 
to  produce  one  unit.  Thus,  six  units  would 
result  in  6,575  man-years  of  productive  em¬ 
ployment  for  U.S.  citizens,  not  including 
minor  subcontractors. 

We  estimate  that  an  order  for  one  turbine- 
generator  of  this  type  as  an  Incremental  ad¬ 
dition  to  this  year’s  business,  would  result 
in  an  incremental  addition  to  federal  Income 
taxes  by  Westinghouse  of  approximately 
$5.(X)C.OOO. 

In  addition,  the  average  federal  and  state 
Income  tax  withheld  is  iqiproxlmately  $1,025 
and  $135,  respectively,  per  employe.  Thus, 
the  total  tax  benefit  associated  with  the 
placement  of  this  order  with  Westinghouse 
would  have  been  approxlmat^y  $37,500.0(X). 

The  award  to  Brown-Boveri  by  ’TVA  was 
a  serious  blow  to  Westlngbouse  and  its  em¬ 
ployes.  Future  steam  turbine -generator  pur¬ 
chases  by  TVA  will  be  equally  Important: 
two  units  plus  an  option  for  two  units  will 
be  placed  within  the  next  year.  ’Therefore,  we 
are  having  on-going  discussions  with  ’TVA 
in  which  we  review  the  necessity  that  ’TVA 
assume  risks  normally  borne  by  the  utility 
purchaser,  the  great  Interest  which  Westing¬ 
house  has  in  obtaining  business  from  TVA, 
and  the  significant  benefits  to  TVA  in  select¬ 
ing  Westinghouse  above  other  manufac¬ 
turers. 


Sincerely, 


R.  E.  Kubt. 
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If  CfcSOE  takes  delivery  of  the  generator  in  July  of  1983,  the 
company  is  unable  to  determine  how  the  "market  price"  of  the 
unit  can  be  verified  by  CfcSOE.  Further,  CfcSOE  does  not  know 
how  it  can  determine  the  "Contractor's  Price  Adjustment  Policy 
in  effect  five  years  prior  to  shipment,  i.e.  July,  1978. 
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In  the  United  States  District  Court  for 
Eastern  District  of  Pennsylvania 

[Civil  Action  No.  28228) 

United  States  of  America,  Plaintiff  v.  Gen¬ 
eral  Electric  Company  and  Westinghouse 
Electric  Corporation,  Defendants. 

Petition  of  Philadelphia  Electric  Company 
FOR  UiAVE  To  Participate  as  Amicus  Cu¬ 
riae  IN  the  Proposed  Modification  by 
Consent  of  Pinal  Judgment  Entered 
October  1,  1962 

Petltipner  Philadelphia  Electric  Company, 
by  Its  undersigned  attorneys,  respectfully  pe¬ 
titions  this  Court  for  leave  to  participate  as 
an  amicus  curiae  in  the  proposed  Modifica¬ 
tion  by  Consent  of  the  Final  Judgment  of 
October  1,  1962  in  the  above  action;  to  file 
the  proposed  amendments  attached  hereto 
as  Exhibit  "A”  to  such  proposed  Modification; 
and  to  present  evidence  at  a  hearing  on  such 
proposed  Modification. 

In  support  of  this  petition,  petitioner  avers 
as  follows : 

1.  On  October  1,  1962,  a  Consent  Decree 
was  entered  in  the  above  action  enjoining  the 
defendants  from,  inter  alia,  fixing  the  prices 
of  large  turbine  generators. 

2.  Notwithstanding  said  Consent  Decree, 
the  United  States  Department  of  Justice  de¬ 
termined  in  an  investigation  conducted  dur-  ' 
Ing  the  period  1972  through  1976  that  Gen¬ 
eral  Electric  and  Westinghouse  had  elimi¬ 
nated  price  competition  in  the  turbine  gener¬ 
ator  industry  as  the  result  of  practices  begun 
in  1963  and  continued  since  that  time  in  vio¬ 
lation  of  the  above  Consent  Decree  and  the 
Sherman  Act,  15  U.S.C.  §  1. 

3.  Although  the  Department  of  Justice  had 
concluded  that  such  practices  by  defendants 
warranted  its  filing  of  a  civil  action,  the 
Department  now  has  chosen  to  forego  filing 
such  civil  action  because  General  Electric 
and  Westinghouse  have  offered  to  agree, 
without  admitting  liability,  to  a  modifica¬ 
tion  of  the  aforesaid  Consent  Decree  to  add 
thereto  express  prohibitions  of  the  practices 
found  by  the  Department  to  be  in  violation 
of  such  decree  and  the  Sherman  Act. 

4.  Between  1963  and  the  present,  petitioner 
expended  sums  totalling  $73,328,000  for  the 
purchase  of  large  turbine  generators  from 
the  defendants. 

5.  In  its  purchases  of  large  turbine  gener¬ 
ators  from  defendants,  petitioner  was  dam¬ 
aged  by  defendant’s  Illegal  activities  in  that 
It  was  compelled  to  pay  higher  prices  for  such 
generators  than  It  would  have  paid  had  de¬ 
fendants  not  thereby  eliminated  free  and 
open  competition  in  turbine  generator  sales 

6.  Petitioner,  along  with  all  other  utilities 
which  purchase  turbine  generators  from 
defendants,  was  a  party  for  who^e  benefit  the 
aforesaid  Consent  Decree  was  entered  and  Is 
entitled  to  recompense  for  defendants’  viola¬ 
tions  of  that  decree. 

7.  Petitioner  thus  has  a  subsUntial  and 
direct  Interest  In  these  proceedings.  In  the 
activities  of  defendants  which  have  led  to 
the  proposed  modification  of  the  Consent 
Decree  and  In  the  protection  and  preserva¬ 
tion  of  Its  rights  to  compensation  and  re¬ 
covery  of  the  damages  it  has  sustained. 

8.  Petitioner’s  Interests  and  rights  will  best 
be  protected  and  preser^d  by  allowing  peti¬ 
tioner  to  participate  as  an  amicus  curiae  in 
the  proposed  modification  of  the  1962  Con¬ 
sent  Decree  herein. 

9.  Petitioner’s  interests  herein  are  consist¬ 
ent  with  and  In  furtherance  of  the  Interests^ 
of  the  public  and  petitioner’s  participation 
herein  as  an  amicus  curiae  will  serve  the  pub¬ 
lic  Interest. 
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10.  Attached  hereto  as  Exhibit  “A”  and 
made  a  part  hereof  are  petitioner’s  proposed 
supplemental  provisions  to  the  proposed 
Modification  of  the  Consent  Decree  of  Octo¬ 
ber  1, 1962  In  which  petitioner  proposes  that; 

(a)  restitution  be  made  by  defendants  to 
petitioner  and  other  affected  purchasers  for 
damages  suffered  as  the  result  of  defend¬ 
ants’  elimination  of  price  competition  In  tur¬ 
bine  generator  sales  since  1963;  and 

(b)  documents  and  other  evidence  ob¬ 
tained  by  the  United  States  In  the  course  of 
Its  recently  completed  investigation  of  de¬ 
fendants’  turbine  generator  pricing  practices 
be  preserved  and  made  available  to  petitioner 
and  other  affected  purchasers. 

11.  As  set  forth  In  the  attached  Memo¬ 
randum  In  Support  of  this  Petition,  such 
proposed  supplemental  provisions  are  reason¬ 
able,  necessary,  consistent  with  federal  law 
and  piblicy  and  in  furtherance  of  the  Inter¬ 
ests  of  Justice. 

Wherefore,  Philadelphia  Electric  Company 
respectfully  moves  this  Court  to  grant  Its 
petition  for  leave  to  participate  as  amicus 
curiae  In  the  proposed  Modification  by  Con¬ 
sent  of  the  Final  Judgment  of  October  1, 
1962  in  the  above  action;  to  file  its  Proposed 
Supplemental  Provisions  to  such  proposed 
Modification;  and  to  present  evidence  at  a 
hearing  on  the  aforesaid  proposed  Modifi¬ 
cation. 

Kohn,  Savett,  Marion  &  Graf,  P.C. 

By;  Harold  E.  Kohn,  David  H  Marion, 
Joseph  P.  Boda,  1214  IVB  Bldg.,  1700  Mar¬ 
ket  Street,  Philadelphia,  Pa.  19103;  attorneys 
for  Philadelphia  Electric  Company. 

In  the  United  States  District  Court  for 

THE  Eastern  District  of  Pennsylvania 

[Civil  Action  No.  78228) 

Philadelphia  Electric  Company,  Plaintiff, 
v.  General  Electric  Company  and  Westing¬ 
house  Electric  Corporation,  Defendants. 

Supplemental  Provisions  Proposed  by 

Philadelphia  Electric  Company  To  Pro¬ 
posed  Modification  op  Consent  Decree 

Philadelphia  Electric  Company,  by  Its  un¬ 
dersigned  attorneys,  moves  that  the  follow¬ 
ing  provisions  be  added  the  Proposed  Modi¬ 
fication  by  Consent  of  Final  Judgment  en¬ 
tered  October  1,  1962  In  the  above  matter; 

”8.  The  defendants  shall  pay  to  each  pur¬ 
chaser  who  files  with  this  Court  an  appro¬ 
priate  petition  setting  forth  its  purchases  of 
large  turbine  generators  from  either  or  both 
defendants  during  the  time  period  1963  to 
the  present,  the  difference  between  what 
such  purchaser  paid  defendants  for  such 
turbine  generators  and  what  such  purchaser 
would  have  paid  for  such  turbine  generators 
in  the  absence  of  the  practices  of  said  de¬ 
fendants  enjoined  here  In,  such  amounts  to 
be  determined  by  this  Court  upon  the  pres¬ 
entation  of  evidence  or  upon  stipulation  by 
the  parties. 

”9.  ’The  United  States  shall  Impound  all 
documents  and  other  evidence  obtained  in 
the  course  of  Its  Investigation  of  defendants 
concerning  the  practices  en  Joined  herein,  and 
shall  make  such  documents  and  other  evi¬ 
dence  available  to  each  purchaser  of  large 
turbine  generators  from  defendants  during 
the  time  period  1963  to  the  present  who  peti¬ 
tions  the  United  States  or  this  Court  for  ac¬ 
cess  to  such  documents  and  evidence.” 

Harold  E.  Kohn, 

David  H.  Marion, 
Joseph  F.  Roda, 

Kohn,  Savett.  Marlon  &  Graf,  P.C.,  1214 
rVB  Bldg.,  1700  Market  Street,  Philadelphia, 
Pa.  19103;  attorneys  for  petitioner,  Phila¬ 
delphia  Electric  Company. 


In  the  United  States  District  Court  for 

THE  Eastern  District  of  Pennsylvania 

[Civil  Action  No.  28228) 

United  States  of  America,  Plaintiff  v.  Gen¬ 
eral  Electric  Company  and  Westinghouse 
Electric  Corporation,  Defendants. 

Memorandum  in  Support  of  Petition  by 

Philadelphia  Electric  Company  for  Leave 

To  Participate  as  Amicus  Curiae  in  Mod¬ 
ification  BY  Consent  of  Final  Judgment 

Entered  October  1, 1962 

Petitioner  PhiladelphU  Electric  Company, 
by  Its  undersigned  attorneys,  respectfully 
moves  this  Court  for  leave  to  participate  as 
an  amicus  curiae  In  the  proposed  Modifica¬ 
tion  by  Consent  of  the  Final  Judgment  of 
October  1,  1962,  in  the  above  action;  to  file 
the  proposed  supplemental  provisions  to 
such  Proposed  Modification  attached  hereto 
as  Exhibit  ”A”;  and  to  present  evidence  at  a 
hearing  on  such  Proposed  Modification. 

That  It  Is  i^jproprlate  to  accord  amicus 
curiae  status  to  private  parties  In  the  for¬ 
mulation  of  consent  decrees  in  antitrust 
cases  brought  by  the  government,  has  been 
recognized  by  the  Courts.  See,  e.g..  United 
Slates  V.  Automobile  Manufacturers  Associa¬ 
tion,  Inc.,  307  F.  Supp.  617  (C.D.  Cal.  1969), 
aff’d  397  U  S.  248  (1970);  United  States  v. 
Gillette  Co.,  406  F.  Supp.  713  (D.  Mass.  1976); 
United  States  v.  Blue  Chip  Stamp  Co.,  272 
F.  Supp.  432  (C  D.  Cad.  1967),  aff’d  sub.  nom. 
Thrifty  Shoppers  Scrip  Co.  v.  United  States, 
389  U.S.  580  (1968). 

The  policy  underlying  the  grant  of  amicus 
status  Is  clear.  A  consent  decree  must  be 
treated  as  a  Judicial  determination,  to  be 
made  In  the  public  Interest,  and  not  as  a 
contract  between  the  parties.  United  States 
V.  Swift  &  Co.,  286  U.S.  106,  116  (1931).  The 
Court  must  assure  that  such  a  decree  pro¬ 
tects  the  public  no  less  than  the  defendants, 
and  should  not  allow  the  government’s  rep¬ 
resentatives  to  ’’accept  less  than  the  public 
Interest  demands”.  United  States  v.  Swift  & 
Co.,  189  F.  Supp.  885,  907  (N.D.  Ill.  1960). 
Dabney,  Antitrust  Consent  Decrees.  68  Yale 
L.J.  1391  (1959). 

While  the  consent  decree  has  a  proper 
place  In  government  prosecutions  of  anti¬ 
trust  cases, 

”•  •  •  It  shox'.ld  not  be  effected  without 
Judicial  inquiry.  ’It  Is  a  Judicial  function 
and  an  exercise  of  the  judicial  power  to 
render  Judgment  on  consent’.  Pope  v.  United 
States.  323  U.S.  1  (1944).  When  the  court 
approves  such  a  decree  It  becomes  the  ad¬ 
judication  of  the  court.  Brunswick  Corpo¬ 
ration  V.  Chrysler  Corporation,  408  F.  2d  335 
(7th  Clr.  1969).  Thus,  while  an  agreement 
between  parties  can  facilitate  and  advance 
a  Judicial  determination  which  would,  other¬ 
wise.  be  arrived  at  In  an  adversary  proceed¬ 
ing.  (the  Court  Is)  nevertheless  not  relieved 
from  examining  the  same  and  Inquiring  Into 
any  matter  which  In  equity  should  have 
been  considered  had  the  matter  proceeded 
In  adversary  fashion.”  United  States  v.  Ling- 
Temco-V ought,  Inc.,  316  F.  Supp.  1301,  1308- 
1309  (W.D.  Pa.  1970). 

’The  Court  In  Ling-Temco  went  on  to  un¬ 
derscore  that  Judicial  scrutiny  of  consent 
decrees  In  antlti^ist  cases  Is  essential 
because: 

•  •  the  public  Interest  In  preserving 
a  free,  competitive  economy  cannot  be  out¬ 
weighed  by  any  private  interest.’  315  F. 
Supp.  at  1309;  United  States  v.  Ingersolt- 
Rand  Co.,  218  F.  Supp.  530  (W.D.  Pa.  1963), 
aff’d  320  F.  2d  509  (  3d  Clr.  1963).”  315  F.  Supp. 
at  1309. 

In  this  case,  petitioner’s  request  to  partic¬ 
ipate  as  amicus  curiae  fully  accords  with  the 
precedents  and  policy  above  set  fw^.  Fur¬ 
thermore,  It  Is  here  manifest  that  the  public 
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Interest  demands  more  than  what  the  parties 
have  agreed  to  when  it  Is  considered  that  a 
consent  decree  was  entered  In  1963,  and 
within  the  very  next  year  the  parties  had  em¬ 
barked  upon  an  elaborate  scheme  to  violate 
it  which  was  not  discovered  fof  ten  years  and 
may  not  be  remedied  for  many  more  years. 
Surely  defendants'  readiness  to  have  another 
consent  decree  entered  against  them  after 
such  events  must  be  viewed  with  both  stis- 
piclon  and  alarm.  As  stated  In  the  Memman- 
dum  filed  by  the  Department  of  Justice  In 
support  of  the  Proposed  Modification  of  the 
Consent  Decree; 

"Price  competltlmi  prevailed  In  the  turbine 
generator  Industry  from  1960  to  1963.  In  the 
opinion  of  the  Department,  however,  {H’lces 
since  then  have  stablllxed  and  there  has  been 
little  or  no  discounting  or  negotiatltm  regard¬ 
ing  price  *  *  *.  The  Department's  Investi¬ 
gation  has  revealed  that  the  elimination  of 
price  competition  has  been  the  result  Iden¬ 
tical  policies  deliberately  adopted  and  pub¬ 
lished  In  1963-04  and  adhered  to  since.” 

"The  1962  Consent  Decrees  allowed  the 
publication  of  price  books  and  the  public  ex¬ 
change  of  competitive  Information.  On  the 
other  hand,  the  decrees  prohibited  all  price¬ 
fixing  agreements  regardless  of  where  or  how 
they  were  formed.  Since  1963,  the  nature  and 
content  of  the  public  communciatlon  of  pric¬ 
ing  intentions  and  the  mechanics  of  the  pric¬ 
ing  system  have  been  such  that  OE  and  West- 
Inghouse  have  succeeded  in  assuring  one  an¬ 
other  that  they  will  not  deviate  from  pub¬ 
lished  price  levels.  In  the  opinion  of  the  De¬ 
partment,  this  public  exchange  of  assurances, 
with  such  Intent,  did  constitute  an  agree¬ 
ment  to  stabilize  prices  which  warranted  the 
filing  of  a  civil  action  by  It  alleging  a  viola¬ 
tion  of  the  Sherman  Act  or  of  the  1962  Con¬ 
sent  Decrees.” 

"To  obtain  an  Injunction  against  fiirtber 
use  of  these  pricing  policies,  the  Department 
was  prepared  to  file  a  civil  suit  agiunst  OE 
and  Westinghouse.”  (Page  3) 

The  Department  has  decided  against  filing 
such  action,  however,  because  ot  concern  for 
the  financial  stability  of  Westinghouse  and 
because  both  defendants  have  agreed  to  the 
Proposed  Modification  of  the  1962  Consent 
Decree,  now  before  this  Court,  which  would 
prohibit  the  Illegal  practices  which  the  gov¬ 
ernment  found. 

Petitioner,  a  public  utility,  seeks  leave  to 
propose  supplemental  provisions  to  the  pro¬ 
posed  modified  Consent  Decree  In  order  to 
preserve  and  protect  Its  interests  and  rights, 
which  will  In  turn  protect  the  Interests  and 
lights  of  millions  of  customers  served  by  peti¬ 
tioner  and  other  utilities.  Petitioner  expended 
$73,338,000  In  purchases  of  turbine  generators 
from  OE  and  Westinghouse  between  1963  and 
the  present.  To  the  extent  the  non-competi- 
tlve  prices  charged  by  OE  and  Westinghouse 
exceeded  those  which  would  have  existed  In  a 
competitive  market,  petitioner  was  over- 
chaii^  and  Is  entitled  to  restitution.  More¬ 
over,  petitioner  and  all  other  utilities  pur¬ 
chasing  turbine  generators  from  defendants 
were  parties  for  whose  benefit  the  1962  Con¬ 
sent  Decree  was  entered,  and  are  entitled  to 
recompense  for  defendants'  violation  of  that 
Decree. 

Accordingly,  petitioner's  proposed  supple¬ 
mental  provisions  attached  hereto  as  Exhibit 
"A”  provide  for  restitution  to  petitioner  as 
well  as  the  preservation  and  disclosure  of 
all  documents  and  other  evidence  gathered 
l}y  the  government  In  the  course  of  Its  Inves- 
gatlon.  Simple  restitution  for  petitioner's  ac¬ 
tual  loss  Is  hardly  too  much  to  ask  of  de¬ 
fendants  who  would  be  liable  for  those  dam¬ 
ages  trebled  In  a  private  antitrust  action. 
Moreover,  there  has  alreadv  been  one  Consent 
Decree  providing  only  Injunctive  measures, 
which  the  government  has  determined  de- 
fedants  proceeded  to  violate  within  a  year 


of  Its  entry.  The  remedy  for  such  subsequent 
violation  should  not  be  merely  another  modi¬ 
fied  Consent  Decree  caUlng  only  for  further 
Injunctive  relief.  Combining  the  period  of 
violation  which  led  to  the  1962  Consent  De¬ 
cree  and  the  subsequent  period  of  violations 
since  1963,  defendants  have  engaged  In  an 
almost  unbroken  series  of  antitrust  violations 
for  more  than  twenty  years  If  there  Is  to  be 
any  hope  of  deterrence  of  further  violations 
by  defendants,  not  to  mention  simple  fair¬ 
ness  and  justice  to  the  parties,  like  petitioner, 
damaged  by  such  violations,  restitution  for 
overcharges  Is  an  essential  element  of  any 
judicial  decree  purptMrtlng  to  remedy  de¬ 
fendants'  violations. 

Disclosure  of  the  government's  documents 
and  other  evidence  of  defendants'  violations 
Is  both  reasonable  and  necessary.  Petitioner 
will  be  obliged  to  enforce  Its  right  to  resti¬ 
tution  herein  or  In  a  private  action,  and 
the  Memorandum  filed  by  the  government  In 
support  of  the  Proposed  Modification  re¬ 
veals  that  the  documents  and  evidence  In 
possession  of  the  government  would  be  of 
central  relevance,  and  necessary  as  proof  In 
such  action.  As  the  government's  Memoran¬ 
dum  states: 

"The  end  result  of  the  information  con¬ 
tained  In  the  1963  price  book  combined  with 
OB'S  public  announcement  that  "It  would  not 
deviate  from  published  prices  was  that  West¬ 
inghouse  could  ascertain  the  price  that  OE 
would  employ  In  any  given  sale  situation. 
This  effectively  removed  a  major  source  of 
uncertainty  and  a  major  stumbling  block  In 
the  Industry's  attempt  to  stabilize  prices  for 
such  a  highly  complex  product.  Moreover, 
GE’s  internal  documents  reveal.  In  the  opin¬ 
ion  of  the  Department,  that  such  was  the  in¬ 
tent  of  GE  in  issuing  the  price  book  and  the 
actual  effect  perceived  by  GE  after  the  book 
was  issued.  Also,  again  in  the  opinion  of  the 
Department,  internal  documents  of  Westing¬ 
house  reveal  that  it  perceived  this  to  bf  the 
purpose  and  the  effect  of  the  GE  pricing 
policy."  (Page  6)  (emphasis  added) 

At  Pace  8.  discussing  the  price  protection 
policy  offered  by  OE  and  imitated  by  West- 
Inehouse,  the  Memorandum  states ; 

"The  Department  believes  that  internal 
documents  of  both  GE  and  Westinghouse 
could  have  led  a  trver  of  fact  to  conclude 
that  price  protection  was  intended  to  and  did 
provide  the  firms  with  assurance  that  each 
would  avoid  price  competition."  (emphasis 
added) 

Ai^aln  at  Psee  8.  dlscusslne  the  practice  of 
nubMshlnv  all  orders  receive  nrlor  to  the 
date  of  Implementation  of  new  price  levels, 
the  Departmept’a  Memorandure  states’ 

"The  Department  believes  that  a  court 
could  have  concluded  from  Internal  docu¬ 
ments  of  both  firms  that  the  purpose  and 
perceived  effect  ot  publlshlna:  outstanding 
orders  and  price  quotations  was  to  eliminate 
a  potential  source  of  "disruption  at  the  time 
of  Price  changes."  iemphasls  added) 

At  Page  9.  In  discussing  Westlnghouse's 
response  to  OE's  Initiation  of  the  new  pric¬ 
ing  practices,  the  Memorandum  continues; 

"The  Department  believes  that  internal 
Westinghouse  documents  reveal  that  West¬ 
inghouse  perceived  OE's  actions  as  an  invita¬ 
tion  to  stabilize  prices.  Moreover,  these 
documents.  In  the  oplnlcm  of  the  Depart¬ 
ment,  reveal  the  extraordinary  steps  West¬ 
inghouse  took  to  insure  that  the  strategy  was 
not  upset  Intentionally  or  Inadvertently." 
(emphasis  added) 

This  Court  should  order  the  protection  and 
preservation  of  such  documents  and  evidence 
because  It  cannot  be  assumed  these  docu¬ 
ments  will  be  available  from  or  fully  pro¬ 
duced  by  defendants  should  petitioner  file 
suit.  Less  than  full  production  of  documents, 
as  well  as  document  disappearance  or 


destruction.  Inadvertent  or  Intentional,  un¬ 
fortunately  seems  to  occur  all  too  frequently 
In  major  litigation.  See.  e.g.,  A.  C.  Becken 
Co.  V.  Gemex  Corp.,  314  P.  2d  839  (7th  Clr. 
1963),  cert,  denied,  375  U.S.  816:  United 
States  V.  Curcio,  379  P.  3d  681  (2d  Clr.  1960), 
cert,  denied,  364  U.S.  824  (1960);  Comments 
of  Donald  I.  Baker.  Assistant  Attorney  Gen¬ 
eral  of  the  Antitrust  Division,  Antitrust 
Trade  A  Regulation  Report  No.  789,  p.  A-5 
(November  16,  1976). 

An  order  for  disclosure  by  the  government 
of  documents  and  evidence  obtained  In  the 
course  of  an  antitrust  Investigation  has 
ample  precedent.  See,  e.g..  United  States  v. 
National  Bank  and  Trust  Co..  319  P.  Supp. 
930  (EX>.  Pa.  1970);  and  United  States  v. 
Automobile  Manufacturers  Association,  307 
P.  Supp.  617  (C  D.  Ca.  1969),  aff'd  397  CB. 
248  (1970).  Recently  the  government  was 
required  to  give  all  Interested  persons  the 
names  of  the  economists  who  had  worked  for 
the  government  In  connection  with  an  anti¬ 
trust  Investigation  See,  United  States  v.  As¬ 
sociated  Milk  Producers,  Inc.,  394  P.  Supp.  29 
(W.D.  Mo.  1975),  aff'd  534  P.  2d  113  (8th  Clr. 
1976).  The  Antitrust  Penalties  and  Pro¬ 
cedures  Act  ("APPA”),  15  D.SC.  I  16  ex¬ 
pressly  provides  for  disclosure  of  government 
"documents  and  materials”  prior  to  the 
entry  of  a  consent  decree.*  The  policy  under¬ 
lying  this  requirement  Is  clearly  stated  In  the 
House  Report  to  the  APPA,  which  reads: 

"The  Committee  believes  that  In  the  ma¬ 
jority  ot  Instances  the  Interest  of  private 
litigants  can  be  accommodated  without  the 
risk,  delay  and  expense  of  the  government 
going  to  trial.  Por  "example,  the  Court  can 
condition  approval  of  the  Coruent  Decree  on 
the  antitrust  division’s  making  available  in¬ 
formation  and  evidence  obtained  by  the 
government  to  potential,  private  plaintiffs 
which  will  assist  in  the  effective  prosecution 
of  their  claims."  House -Weport  at  6539  quot- 
li^  Senate  Report  at  6-7  (emphasis  added). 

Por  the  above  reasons,  petltlonM*  respect¬ 
fully  submits  that  Its  request  for  leave  to 
participate  as  an  amicus  curiae  In  these  pro¬ 
ceeding,  to  file  Its  Proposed  Supplemental 
Provisions  to  the  proposed  Modification  of 
the  1962  Consent  Decree  and  to  present  evi¬ 
dence  at  a  hearing  on  such  proposed  Modifi¬ 
cation  are  necessary  and  appropriate.  In  com¬ 
pliance  with  law  and  consistent  with  the 
public  Interest  and  the  dictates  of  funda¬ 
mental  fairness  and  justice.  Petitioner  ac¬ 
cordingly  urges  that  It  be  granted  amicus 
curiae  status  and  permitted  to  present  evi¬ 
dence  at  a  hearing,  and  that  Its  proposed 
supplemental  provisions  be  Incorporated  in 
the  proposed  Modification  to  Consent  Decree. 

Respectfully  submitted, 

Hakold  E.  Kohn, 

DAvm  H.  Maxion, 
Joseph  P.  Roda 

Kohn,  Savett.  Marion  A  Graf,  P.C.,  1214 
IVB  Bldg.,  1700  Market  Street.  Philadelphia, 
Pa.  19103;  attorneys  for  petitioner,  Philadel¬ 
phia  Elbctrlc  Company. 


>  The  United  States  contends  that  the 
APPA  does  not  strictly  apply  In  these  pro¬ 
ceedings  because  they  Involve  the  modifica¬ 
tion  of  an  existing  Consent  Decree  rather 
than  the  enactment  of  a  new  one  after  the 
filing  of  a  complaint.  The  United  States  has, 
however,  recognized  the  applicability  of  at 
least  the  policy  of  the  APPA  by  largely  fol¬ 
lowing  Its  provisions  In  these  proceedings. 
Thus,  the  Memorandum  filed  bv  the  govern¬ 
ment  In  support  of  the  Proposed  Modification 
to  the  1962  Consent  Decree  follows  the  pro¬ 
visions  of  APPA  subparagraph  (b)  (1),  which 
requires  the  filing  of  a  "competitive  Impact 
statement”  by  the  government  with  the  filing 
of  a  proposed  consent  decree. 
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United  States  District  Court  roR  the 
Eastern  District  or  Pennsylvania 

I  Civil  No.  28228] 

United  States  of  America,  Plaintiff,  v.  Gen¬ 
eral  Electric  Company  and  W estinghouse 
Electric  Corporation,  Defendants. 

Memoranofum  of  United  States  in  Response 
TO  Philadelphia  Electric  Company’s  Pe¬ 
tition  FOR  Le^ive  to  Participate  as  Amicus 
Curiae  in  the  Proposed  Modification  by 
Consent  of  Pinal  Judgments  Entered  Oc- 
TOBIX  1,  1962 

The  Government  does  not  oppose  the  peti¬ 
tion  of  Philadelphia  Electric  Company  (here¬ 
inafter  "PE”)  to  this  Court  for  leave  to  ap¬ 
pear  as  amicus  curiae  for  the  purpose  of  com¬ 
menting  on  the  Proposed  Modification  by 
Consent  of  the  Pinal  Judgments  of  October  1. 
1962.  Nor  does  the  Government  object  to  a 
hearing,  if  the  Court  wishes  to  hold  one, 
at  which  PE  may  present  its  views  on  whether 
the  Proposed  Modification  is  in  the  public 
Interest.  However,  the  Government  takes  ex¬ 
ception  to  PE’s  proposed  supplemental  para¬ 
graphs  8  and  9  as  contrary  to  the  public 
Interest.  Accordingly,  the  Government  urges 
the  Court  to  deny  PE’s  petition  that  entry 
of  the  Proposed  Modification  be  condition 
upon  the  parties’  acceptance  of  these  sup¬ 
plemental  paragraphs. 

I.  proposed  supplemental  paragraph  8  SHOULD 
BE  rejected  AS  AN  ATTEMPT  TO  CIRCUMVENT 
THE  STATUTORY  FRAMEWORK  OP  THE  ANTI¬ 
TRUST  LAWS  AND  AS  CONTRARY  TO  THE  PUB¬ 
LIC  INTIKEST 

PE'S  proposed  paragraph  8  would  have  the 
defendants  agree  to  pay  damages  to  all  pur¬ 
chasers  of  large  turbine  generators  during 
the  period  1963  to  the  present.'  The  amount 
of  such  damages  would  be  determined  by  the 
Court  upon  the  conclusion  of  evidentiary 
hearings  or  upon  stipulation  by  the  parties. 

A.  Conditioning  Entry  of  the  Proposed  Modi¬ 
fication  Upon  Defendants’  Payment  of 
Restitution  Would  Violate  the  Statutory 
Scheme  Which  Provides  Remedies  for  Pri¬ 
vate  Parties  That  Are  Separate  and  Distinct 
From  Those  Available  to  the  Government 

Paragraph  8  should  be  rejected  as  an  at¬ 
tempt  to  circumvent  the  clear  and  specific 
statutory  framework  of  the  antitrust  laws. 
The  antitrust  statues  provide  that  in  civil 
actions  brought  by  the  Government  it  may 
secure  an  injunction  (15  U.S.C.  {§4,25). 
Private  parties  who  believe  they  have  been 
injured  by  antitrust  violations  may  sue,  and. 
if  successful,  may  obtain  an  injunction  (15 
U.S.C.  i  26)  and/or  damages  (15  U.S.C.  {  15). 
If  damages  are  obtained,  they  are  trebled 
(Id.).  As  the  Supreme  Court  has  remarked 
in  other,  but  similar,  contexts : 

(T)he  scheme  of  the  statute  is  sharply  to 
distinguish  between  Government  suits,  either 
criminal  or  civil,  and  private  suits  for  in¬ 
junctive  relief  or  for  treble  damages.  Differ¬ 
ent  policy  considerations  govern  each  of 
these.  United  States  v.  Bendix  Home  Appli¬ 
ances,  Inc.,  10  P.R.D.  73,  77  (S.D.N.y.  1949). 
quoted  approvingly  in  Sam  Fox  Publishing 
Co.  V.  United  States,  366  U.S.  683,  689  (1961) 
and  United  States  v.  Borden  Co.,  347  U.S.  514, 
518-19  (1954). 

This  clear  statutory  distinction  between 
the  remedies  available  to  the  Government 


'In  its  petition  PE  nominally  seeks  the 
equitable  remedy  of  "restitution.”  However, 
the  relief  desired — recovery  for  past  losses  re¬ 
sulting  from  alleged  violations  of  the  anti¬ 
trust  laws — is  a  claim  for  damages  cognizable 
only  in  a  private  suit  brought  under  section  4 
of  the  Clayton  Act,  15  U.S.C.  §  15.  See  Wash¬ 
ington  V.  Automobile  Mfrs.  Ass’n,  538  F.2d 
231,  234  (9th  Clr.  1976),  and  discussion  infra. 
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and  to  private  persons  would  be  violated  if  a 
private  petition  for  damages  were  cognizable 
in  a  Government  enforcement  action.  The 
legislative  history  of  the  Sherman  Act  under¬ 
scores  this  conclusion.  In  1911  Senator  LaFol- 
lette  introduced  a  bill  to  amend  the  Sher¬ 
man  Act  to  provide  for  relief  similar  to  that 
which  PE  seeks  by  its  proposed  supplemental 
paragraph  8.  The  bill  would  have  permitted 
a  private  party  to  intervene  in  any  civil  suit 
brought  by  the  United  States  and  to  secure 
damages  to  the  extent  they  would  have  been 
available  had  an  independent  treble  dam¬ 
age  action  been  brought.  S.  3276,  62d  Cong., 
1st  Sess.  {  13  (i911).  See  47  Cong.  Rec.  4183- 
84,  4189-90  (1911).  The  fact  that  thU  bill 
failed  to  become  law  is  a  clear  Indication  that 
Congress  intended  private  parties  to  seek 
relief  independently  of  Government  actions. 
PE's  proposal  is  contrary  to  that  Intent  and 
to  the  statutory  scheme  in  effect  for  more 
than  60  years. 

There  is  additional,  more  particular  au¬ 
thority  in  the  case  law  for  the  proposition 
that  damages  are  not  available  to  private 
parties  in  Government  enforcement  actions. 
In  United  States  v.  Loew’s,  Inc.,  189  F.  Supp. 
373  (S.D.N.Y.  1960),  rev’d  on  other  grounds, 
371  U.S.  38  (1962),  the  United  States  brought 
a  civil  action  against  several  motion  picture 
distributors  charging  a  violation  of  section 
1  of  the  Sherman  Act.  The  Government  al¬ 
leged  that  the  defendants  illegally  condi¬ 
tioned  the  licensing  of  one  film  on  the 
licensing  of  another.  Following  a  trial  on  the 
merits,  the  court  held  for  the  United  States. 
As  part  of  the  relief  to  be  Included  in  the 
final  decree,  the  Government  sought  a  pro¬ 
vision  directing  the  defendants  to  renegoti¬ 
ate  their  contracts  'With  television  stations 
in  order  to  give  the  stations  an  opportunity 
to  license  films  on  an  individual  basis.  The 
proposed  provision  would  also  have  required 
the  defendants  to  pay  for  each  film  dropped 
from  a  license  and  to  reimburse  the  station 
for  any  prints  it  had  purchased  of  the  elimi¬ 
nated  films.  The  court  held  that  such  a 
decree  would  be  without  legal  foundation  in 
light  of  the  precise  and  distinct  statutory 
remedies  available  to  the  Government  and 
to  potential  private  plaintiffs.  The  court 
said: 

(T)he  law  provides  that  the  Government 
may  prevent  a  continuing  violation  of  the 
law  by  securing  an  injunction  and  that  pri¬ 
vate  parties  may  be  reimbursed  for  damages 
resulting  from  past  violations  of  the  law. 
Nowhere  in  the  statute,  however,  is  there  any 
authority  to  require  a  defendant  in  a  govern¬ 
ment  antitrust  case  to  refund  that  which  it 
has  received,  even  under  an  Illegal  contract, 
and  to  pay  that  amount  to  a  private  party 
not  a  party  to  the  action.  As  one  court  has 
pointed  out: 

•  •  •  •  Tiie  Government's  responsibility  in 
bringing  cases  of  this  nature  is  to  vindicate 
the  public  interest  in  preserving  a  competi¬ 
tive  economy  rather  than  to  redress  private 
wrongs  and  recover  damages  for  injuries 
sustained  by  individuals.'  United  States  v 
Safeway  Stores.  D.C.N.D.Tex.l957,  20  F.R.  D. 
451.  456.  United  States  v.  Loew's.  Inc.,  Supra 
at  398-99. 

The  court  also  commented  on  the  proper 
course  of  action  to  be  pursued  by  those  who 
feel  they  are  entitled  to  damages : 

If  the  television  stations  are  entitled  to 
recoup  some  money  they  have  an  adequate 
remedy  for  damages  in  a  suit  specifically  for 
that  purpose.  But  we  must  remember  that 
in  such  a  suit  the  defendants  would  be  en¬ 
titled  to  a  trial  by  Jury,  which  they  did  not 
have  in  the  present  action.  Furthermore, 
questions  of  venue.  Jurisdiction  and  the 
statute  of  limitations  would  have  to  be  con¬ 
sidered  in  a  way  that  did  not  arise  in  the 
present  action.  United  States  v.  Loew's,  Inc., 
supra  at  399. 

The  case  for  damages  presented  in  Loew’s 
is  certainly  more  compelling  than  that 


argued  here  by  PE.  The  court  in  Loew’s,  after 
a  trial  (Mi  the  inerlts,  found  that  the  defend¬ 
ants  had  violated  section  1  of  the  Sherman 
Act.  Moreover,  the  (xiurt  found  that  some 
private  persons  had  been  victims  of  the  un¬ 
lawful  conduct  of  the  defendants.  Neverthe¬ 
less,  the  court  refuse  to  permit  damages  or 
reimbursement  to  these  parties.  In  the  pro¬ 
ceeding  before  this  Court,  there  has  been  no 
adjudication  of  liability  nor  any  finding  of 
injury.  Therefore,  Just  as  damages  were  de¬ 
nied  to  non-parties  in  the  context  of  Loew’s, 
PE’s  request  for  "restitution”  as  part  of  the 
Government’s  relief  should  likewise  be  de¬ 
nied. 

B.  Conditioning  Approval  of  the  Proposed 

Modification  Upon  Restitution  Is  Not  in 

the  Public  Interest 

Congress  has  charged  the  Government 
with  enforcing  the  antitrust  laws  on  behalf 
of  the  public.  15  U.S.C.  {§4,  25.  As  part  of 
this  duty  the  Government  has  authority  and 
responsibility  to  speak  for  and  to  protect  the 
public  Interest.  Sam  Fox  Publishing  Co.  v. 
United  States,  366  U.S.  683  (1961);  United 
States  V.  Borden  Co.,  347  U.S.  514  (1954); 
Buckeye  Coal  &  Ry.  v.  Hocking  Valley  Ry., 
269  U.S.  42  (1925);  United  States  v.  Associ¬ 
ated  Milk  Producers.  Inc.,  534  P.2d  113  (8th 
Clr.  1976).  The  public  Interest  to  be  pro¬ 
tected  by  the  Government  in  its  enforcement 
of  the  Sherman  Act  and  other  antitrust 
statutes  is  the  preservation  of  competition. 
See,  e  g.,  Hawaii  v.  Standard  Oil  Co.,  405  UB. 
251,  262  (1972);  Northern  Pac.  Ry.  v.  United 
States,  356  U.S.  1,  4  (1958) . 

Here,  on  the  other  hand,  a  private  party 
seeks  damages  as  part  of  a  Government  en¬ 
forcement  proceeding.  It  must  be  concluded 
that  PE’s  paragraph  8  is  an  effort  to  enhance 
PE's  self  Interest,  and  not  an  attempt  to 
promote  the  public  Interest.  The  Supreme 
Court  has  recognized  this  clear  distinction: 

The  sole  function  of  an  action  for  injunc¬ 
tion  is  to  forestall  future  violations.  It  is  so 
unrelated  to  punishment  or  reparations  for 
those  past  that  its  pendancy  or  decision  does 
not  prevent  concurrent  or  later  remedy  for 
past  violations  by  indictment  or  action  for 
damages  by  those  injured.  United  States  v. 
Oregon  Medical  Soc’y,  343  U.S.  326,  333 
(1952). 

Similar  attempts  by  private  parties  to 
(K>ndition  entry  of  a  Government  consent 
decree  upon  the  addition  of  provisions  en¬ 
hancing  their  damage  claims  have  been 
denied  as  relating  only  to  private  Interests 
and  not  to  any  alleged  public  interest.  United 
States  V.  National  Bank  &  Trust  Co.,  319  F. 
Supp.  930  (E.D.  Pa.  1970);  United  States  v. 
Automobile  Mfrs.  Ass’n,  307  F.  Supp.  617 
(C.D.  Cal.  1969),  afj’d  per  curiam  sub  nom. 
City  of  New  York  v.  United  States,  397  U.S. 
248  (1970).  See  United  States  v.  Associated 
Milk  Producers,  Inc.,  supra  at  116  n.3;  United 
States  V.  Atlantic  Richfield  Co.,  50  F.R.D.  396 
(S.D.N.Y.  1970).  aff’d  per  curiam  sub  nom. 
Bartlett  v.  United  States,  401  U.S.  986  (1971) . 

In  both  National  Bank  A  Trust  Co.  and 
Automobile  Manufacturers  Association,  the 
respective  petitioners  sought  the  inclusion  in 
a  Government  consent  decree  of  an  admis¬ 
sion  of  liabllltv  which  would  have  had 
prtmo  facie  effect  in  their  private  damage 
actions.  In  both  cases  the  petitions  were 
denied.*  In  United  States  v.  National  Bank  A 
Trust  Co.,  this  Court  said ; 

It  is  clear  that  the  relief  petitioner  seeks 
to  secure  through  intervention  relates  solely 


>In  those  cases  the  private  parties  at¬ 
tempted  to  achieve  their  goals  through  in¬ 
tervention  in  Government  actions.  Here  PE 
seeks  only  to  appear  as  amicus  curiae.  The 
relief  PE  seeks,  however,  is  subsUntlally  the 
same  as  sought  In  the  above  <Mises  and  should 
be  denied  for  the  same  reasons. 


FEDERAL  REGISTER,  VOL.  42,  NO.  61 — WEDNESDAY,  MARCH  30,  1977 


NOTICES 


17033 


to  petitioner's  private  Interest  and  not  to 
any  alleged  public  Interest.  United  States  v. 
National  Bank  &  Trust  Co.,  supra  at  932. 

Thus,  PE's  paragraph  8  Is  not  in  the  public 
Interest,  and  could  be  at  odds  with  It  In  this 
case.  The  consent  decree  procedure  has  been 
recognized  by  Congress  and  the  courts  as  an 
effective  and  efficient  way  In  which  the  Gov¬ 
ernment  can  serve  the  public  by  eliminating 
anticompetitive  practices  without  the  cost, 
delay,  and  risk  of  litigation.  United  States 
V.  CIBA  Corp..  50  P.R.D.  607.  514  n.3  (S.D.N.Y. 
1970) ;  United  States  v.  National  Bank  A 
Trust  Co.,  supra  at  933;  United  States  v. 
Blue  Chip  Stamp  Co.,  372  F.  Supp,  432,  440 
(C.D.  Cal.  1967),  aff’d  per  curiam  sub  nom. 
Thrifty  Shoppers  Scrip  Co.  v.  United  States. 
389  U.S.  580  (1968).  In  Its  Proposed  Modifi¬ 
cation  of  the  1963  Consent  Decrees  the  Gov¬ 
ernment  has  attempted  to  enjoin  what  It 
views  as  a  continuing  violation  of  the  law. 
As  such,  the  modification  Is  consistent  with 
Its  enforcement  obligation  and  in  the  public 
Interest.  On  the  contrary,  PE's  petition  for 
restitution,  if  allowed,  will  be  adverse  to  the 
public  Interest  In  that  It  will  delay  or  pre¬ 
vent  entry  of  the  modification. 

There  Is  little  doubt  that  if  paragraph  8 
were  required  to  be  made  part  of  the  decree 
there  would  be  no  modification.  It  Is  highly 
unlikely  that  an  agreement  could  be  reached 
which  would  be  satisfactory  to  the  parties 
and  to  the  multitude  of  potential  private 
plaintiffs.  This  result  would  clearly  be  con¬ 
trary  to  the  public  interest.  In  view  of  the 
fact  that  the  Government  has  obtained  by 
consent  substantially  all  the  relief  that  It 
would  have  sought  In  a  suit. 

In  similar  contexts,  courts  have  denied  In¬ 
tervention  to  private  parties  In  Government 
antitrust  cases  where,  as  here,  such  par¬ 
ticipation  would  delay  and  prejudice  adjudi¬ 
cation  of  the  matter  or  defeat  the  entry  of 
a  consent  decree.  United  States  v.  Associated 
Milk  Producers,  Inc.,  supra  at  116  n.3:  United 
States  V.  Atlantic  Richfield  Co.,  supra  at  372; 
United  States  v.  CIBA  Corp.,  supra  at  514; 
United  States  v.  National  Bank  &  Trust  Co., 
supra  at  933;  United  States  v.  Automobile 
Mfrs.  Ass’n,  supra  at  619-20.  See  generally 
Sam  Fox  Publishing  Co.  v.  United  States, 
supra,  at  693,  wherein  the  Supreme  Court 
recognized  "the  unquestionably  sound  policy 
of  not  permitting  private  antitrust  plaintiffs 
to  press  their  claims  against  alleged  violators 
in  the  same  suit  as  the  Government.  .  .  ." 

Accordingly,  for  the  reasons  stated  above, 
entry  of  the  Proposed  Modification,  whibh  Is 
designed  to  foster  prompt  restoration  of  com¬ 
petitive  conditions  to  the  large  turbine  gen¬ 
erator  industry,  should  not  be  conditioned 
upon  restitution. 

II.  PROPOSED  SUPPLEMENTAL  PARAGRAPH  9 

SHOULD  BE  REJECTED  AS  UNWARRANTED  AND 

UNNECESSARY  IN  THE  CIRCUMSTANCES  OF 

THIS  PROCEEDING 

Petitioner's  proposed  paragraph  9  would 
require  the  United  States  to  preserve  and 
disclose  all  documents  and  other  evidence  it 
has  obtained  In  the  course  of  Its  investiga¬ 
tion  which  relate  to  the  practices  to  be  en¬ 
joined  by  the  Proposed  Modification.  PE 
desires  this  unrestricted  access  to  the  Gov¬ 
ernment's  evidentiary  material  for  the  pur¬ 
pose  of  either  pressing  its  claim  to  restitu¬ 
tion  In  this  proceeding  or  conducting  an  in¬ 
dependent  private  damage  action.  See  PE 
Memorandum  at  6. 

For  the  reasons  outlined  previously,  res¬ 
titution  is  unavailable  to  PE  as  part  of  this 
modification  proceeding.  Therefore  it  cannot 
be  used  as  a  Justification  for  access  to  the 
Government's  evidence.  Further.  PE  has  filed 
no  treble  damage  action  to  which  the  Gov¬ 
ernment's  materials  would  relate.  If  PE  at 
some  future  time  does  Institute  a  damage 
Action,  there  exists  a  repository  of  relevant 
documents  coextensive  with  that  made  avail¬ 


able  to  the  Government  to  which  PE,  through 
designated  attorneys,  already  has  been  af¬ 
forded  access  and  which  must  be  preserved 
by.  the  defendants  for  at  least  one  year  under 
an  agreement  between  the  defendants  and 
PE.*  Accordingly,  the  Government  objects 
to  PE's  request  that  entry  of  the  Proposed 
Modification  be  conditioned  upon  the  ac¬ 
ceptance  of  paragraph  9. 

A.  Case  Law  Does  not  Support  the  Proposition 
That  Entry  of  the  Prosposed  Modification 
Should  be  Conditioned  Upon  Disclosure 
and  Preservation  of  the  Government’s 
Evidentiary  Documents 

TTiere  is  no  case  law  for  the  proposition 
that  entry  of  the  Proposed  Modification 
should  be  conditioned  upon  disclosure  by  the 
Government  of  Its  evidentiary  documents 
and  materials.  United  States  o.  National 
Bank  A  Trust  Co.  and  United  States  v.  Auto¬ 
mobile  Manufacturers  Association  cited  by 
PE  In  arguing  tor  disclosure.  Involved  situa¬ 
tions  in  which  the  respective  courts  entered 
orders  providing  only  for  the  preservation 
of  documents  and  materials  In  the  possession 
of  the  Department  of  Justice.'  Furthermore, 


*GE  and  Westlnghouse  have  entered  Into 
contracts  with  PE  (as  well  as  with  over  fifty 
other  utilities)  arising  out  of  the  antitrust 
suit  filed  against  GE  and  Westlnghouse  by 
American  Electric  Power  Company  (“AEP"). 
That  suit,  filed  on  December  29.  1971,  charged 
GE  and  Westlnghouse  with  violations  of 
sections  1  and  3  of  the  Sherman  Act.  The 
case  has  been  settled,  contingent  upon  the 
entry  of  this  Proposed  Modification. 

The  subject  contracts  (See  OE-PE  Contract 
appended  hereto  as  Exhibit  “A")  require  GE 
and  Westlnghouse  to  conduct  their  respec¬ 
tive  document  retention  programs  as  If  PE 
had  filed  a  complaint  similar  to  AEP's.  The 
document  retention  programs  are  to  be  con¬ 
tinued  during  the  life  of  the  agreements, 
which  are  still  in  effect,  and  for  one  year 
subsequent  to  effective  notice  of  their  termi¬ 
nation.  See  1  2  of  GE-PE  Contract.  There¬ 
fore,  even  If  It  Is  assumed  that  the  defend¬ 
ants  will  terminate  the  agreements  following 
settlement  of  the  private  action,  PE  Is  as¬ 
sured  that  for  a  minimum  period  of  one 
year  thereafter  GE  and  Westlnghouse  will 
preserve  the  documents  relied  upon  by  AEP 
In  Its  private  suit  and  the  Government  In 
this  enforcement  proceeding. 

Furthermore,  from  the  time  PE  entered 
into  the  "standstill"  agreement.  Its  attorneys 
have  had  access  to  the  very  documents  It 
seeks  from  the  Government.  Specifically,  the 
contracts  provide  that  PE  may  designate  as 
its  representative  the  law  firm  of  Wlnthrop, 
Stlmson,  Putnam  &  Roberts.  New  York,  New 
York,  which  shall  have  the  same  right  as  the 
attorneys  for  AEP  to  examine  and  copy  all 
documents  filed  In  the  AEP  case  and  ^1  re¬ 
sponses  given  by  GE  and  Westlnghouse  to 
discovery  subpoenas  and  requests  (Includ¬ 
ing  Interrogatory  answers  and  transcripts  of 
depositions)  for  the  purpose  of  reporting  to 
PE  on  the  progress  of  that  litigation.  See  '7 
of  GE-PE  Contract.  This  access  terminates 
If  and  when  the  respective  contracts  ter¬ 
minate.  See  *6  of  GE-PE  Contract.  As  noted 
above,  however,  even  after  termination  of 
the  agreements,  GE  and  Westlnghouse  are 
required  to  preserve  their  documents  for  an 
additional  year.  Id.  Within  that  period.  PE 
should  have  sufficient  time  to  file  an  action. 
If  ft  intends  to,  and  seek  whatever  discovery 
orders  It  deems  appropriate  to  protect  Its 
Interests. 

'  In  both  cases  It  was  made  clear  that  po¬ 
tential  treble  damage  plaintiffs  were  to 
achieve  disclosure  through  appropriate 
orders  or  subpoenas  arising  from  their  pri¬ 
vate  litigation.  United  States  v.  National 
Bank  A  Trust  Co.,  supra  at  933;  United  States 
v.  Automobile  Mfrs.  Ass’n,  supra  at  620. 


the  two  cited  cases  do  not  even  establish  the 
principle  that  a  court  must  withhold  its  ap¬ 
proval  of  a  consent  decree  if  the  Government 
does  not  agree  tc  preserve  relevant  docu¬ 
ments.  In  both  cases,  the  Government  did 
not  object  to  the  petitions  of  non-parties 
for  an  Impoundment  order.  Thus,  the  orders 
were  entered  as  adjuncts  to  proposed  con¬ 
sent  decrees  and  not  as  conditions  of  their 
approval.  United  States  r.  National  Bank  & 
Trust  Co.,  supra  at  933;  United  States  v. 
Automobile  Mfrs.  Ass’n,  supra  at  620. 

Finally,  it  bears  noting  that  the  contexts 
In  which  the  Government  retained  from  ob¬ 
jecting  to  preservation  orders  In  National 
Bank  A  Trust  Co.  and  Automobile  Manufac¬ 
turers  Association  were  significantly  differ¬ 
ent  from  that  in  which  PE  finds  itself.  In 
those  cases  private  parties  hsul  no  contrac¬ 
tual  agreements  with  the  defendants  pro¬ 
viding  for  the  preservation  of  documents, 
nor  did  they  have  the  right  to  designate  at¬ 
torneys  who  would  have  access  to  evidentiary 
materials  for  the  purpose  of  reporting  on 
the  merits  of  outstanding  litigation. 

B.  If  the  Antitrust  Procedures  and  Penalties 
Act  Were  To  Govern.This  Modification  Pro¬ 
ceeding,  It  Would  Not  Require  Disclosure 
of  the  Government’s  Ei'identiary  Docu¬ 
ments 

The  Government  maintains  that  the  Anti¬ 
trust  Procedures  and  Penalties  Act  (herein¬ 
after  "APPA”),  Pub.  L.  93-528,  15  U.S.C. 

{  16  (b)  through  (h),  applies  by  Its  terms 
only  to  consent  decree  proceedings  Instituted 
subsequent  to  the  filing  of  a  complaint  and 
does  not  govern  the  modification  of  an  exist¬ 
ing  consent  decree.  However,  even  If  the 
APPA  were  to  apply  to  modification  proceed¬ 
ings,  It  would  not  require  disclosure  of.  the 
Government's  evidentiary  material.* 

The  APPA  requires  only  that  the  United 
States  file  with  the  district  court  "materials  • 
and  documents  which  the  United  States  con¬ 
sidered  determinative  in  formulating  \the\ 
proposal  {for  a  consent  fudgmentl."  15  U.S.C. 

I  16(b)  (emphasis  added) .  TTiat  Is,  only  those 
documents  which  conclusively  or  authorita¬ 
tively  Influenced  the  nature  of  the  proposed 
relief  need  be  disclosed.  If  Congress  had  con¬ 
templated  disclosure  of  the  mass  of  substan¬ 
tive  documents  upon  which  the  Government 


*PE  erroneously  relies  upon  a  portion  of 
the  House  Report  to  the  APPA  (PE  Memo¬ 
randum  at  9-10)  as  supporting  Its  Inter¬ 
pretation  of  the  "determinative  document” 
disclosure  requirement  In  the  Act  (15  U.S.C. 
i  16(b)).  That  part  of  the  report  does  not 
relate  to  section  16(b)  but  to  a  different 
subsection  (15  UB.C.  {  16(e).  This  latter 
provision  relates  to  the  matters  to  be  con¬ 
sidered  by  the  court  In  Its  determination 
whether  entry  of  the  decree  Is  In  the  public 
Interest.  The  language  quoted  by  PE  may 
allow  the  Court  to  condition  approval  upon 
disclosure  but  does  not  compel  It.  Further, 
the  quoted  language  is  Immediately  pre- 
ceeded  In  the  same  paragraph  by  the  fol¬ 
lowing; 

Nor  is  Section  2(e)  (15  U.S.C.  f  16(e))  In¬ 
tended  to  force  the  government  to  go  to  trial 
for  the  benefit  of  potential  private  plain¬ 
tiffs.  The  primary  focus  of  the  Department's 
enforcement  policy  should  be  to  obtain  a 
Judgment — either  litigated  or  consensual — 
which  protects  the  public  by  insuring 
healthy  competition  In  the  future.  HR. 
Rep.  No.  93-1463,  93d  Cong.,  2d  Sess.  8  ( 1974) , 
quoting  S.  Rep.  No.  93-298,  93d  Cong.,  let 
Sess.  6  (1973). 

It  Is  clear  from  this  language  that  Con¬ 
gress  expressly  Intended  the  Government 
to  concentrate  its  enforcement  policy  on 
protecting  the  public  Interest  In  competi¬ 
tion,  not  the  Interests  of  potential  private 
plaintiffs. 
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relied  for  evidence  in  its  antitrust  cases,  it 
surely  would  have  chosen  adequately  descrip¬ 
tive  language  to  that  effect.  Furthermore, 
under  the  scheme  of  the  APPA,  whatever  "de¬ 
terminative  documents”  are  disclosed  mxist 
also  be  listed  in  advertisements  published 
repeatedly  in  various  newspapers.  15  U.S.C. 
5  16(c)  (lU).  Again,  it  is  a  highly  dubious 
proposition  that  Congress  intended  a  listing 
of  the  Government’s  evidentiary  documents 
and  materials— often  a  huge  mass  in  anti¬ 
trust  cases — to  be  published  in  that  manner. 

In  any  case,  whatever  policy  is  embodied 
in  the  APPA  regarding  disclosure  of  docu¬ 
ments  to  private  parties,  PE,  by  virtue  of  its 
pre-existing  contractual  arrangement  with 
GE  and  Westinghouse,  has  been  assured 
preservation  or  and  its  designated  attorneys 
have  been  provided  access  to  the  documents 
at  issue  here.  Therefore,  the  Court  should  re¬ 
ject  PE’s  petition  that  approval  of  the  Pro¬ 
posed  Modification  be  conditioned  upon  the 
Government’s  preservation  and  disclosure  of 
its  evidentiary  documents. 

Notwithstanding  the  Government’s  posi¬ 
tion  that  PE  is  not  entitled  to  disclosure  or 
preservation  of  the  relevant  evidentiary 
materials,  the  Government  Intends  to  pre¬ 
serve  those  materials  for  its  own  purposes 
and  will  of  course  comply  with  any  lawful 
order  regarding  them. 

Conclusion  ' 

The  Government  does  not  oppose  PE’s  peti¬ 
tion  to  appear  as  amicus  curiae.  For  the  rea¬ 
sons  stated  above,  however,  PE’s  petition  that 
entry  of  the  Proposed  Modification  be  con¬ 
ditioned  upon  the  addition  of  PE’s  proposed 
supplemental  provisions  should  be  denied. 

Dated;  March  14,  1977. 

Respectfully  submitted, 

Mark  Leddt, 

Riancis  P.  Newell, 
Vincent  Alventosa, 

Rene  A.  Torrado,  Jr., 
John  W.  Clark, 

Attorneys,  U.S.  Department  of  Justice. 

United  States  District  Court  for  the 
Eastern  District  op  Pennsylvania 

[ClvU  No.  28228] 

United  States  of  America.  Plaintiff,  v.  Gen- 
^eral  Electric  Company  and  Westinghouse 
Electric  Corporation.  Defendants. 

Exhibit  "A” 

General  BIlectric  Company— t-Philadelphia 
Electric  Company  Contract 

Agreement  dated  as  of  March  15,  1972,  be¬ 
tween  General  Electric  Company  (herein 
“GE”)  and  Philadelphia  Electric  Company 
(herein  ”Utlliity”). 

GE  has  been  named  as  defendant  in  an 
action  alleging  violations  of  the  antitrust 
laws  brought  by  the  Appalachian  Power  Com¬ 
pany,  Indiana  &  Michigan  Power  Company. 
Kentucky  Power  Company  and  CMilo  Power 
CtMnpany  in  the  United  States  District  Court 
for  the  Southern  District  of  New  Tork  (Civil 
Action  No.  71  Civ.  5677)  (herelnaftei'  the 
"AEP  case”). 

GE  and  Utility  desire  to  preserve  certain 
rights  under  the  antitrust  laws  pending  the 
outcome  of  the  AEP  case. 

In  consideration  of  the  premises  and  of 
the  mutual  covenants  herein  contained,  it  is 
hereby  agreed  as  of  March  15,  1972  (herein¬ 
after  referred  to  as  "the  date  of  this  Agree¬ 
ment”)  : 

1.  This  Agreement  relates  to  (a)  any  cause 
of  action  not  barred  as  of  the  date  of  this 
Agreement  which  may  have  accrued  to  Util¬ 
ity  by  said  date  with  respect  to  any  alleged 
violation  of  the  United  States  antitrust  laws 


by  GE  affecting  or  relating  to  the  sale  by 
GE  or  others  of  steam  turbine  generators 
having  a  ciqiaclty  of  44  m.w.  or  greater,  and 
(b)  any  cause  of  action  not  barred  as  of  the 
date  of  this  Agreement  which  may  have 
accrued  to  GE  by  said  date  with  respect  to 
any  alleged  violation  of  the  United  States 
antitrust  laws  by  Utility  affecting  or  relating 
to  the  sale  of  steam  turbine  generators  hav¬ 
ing  a  capacity  of  44  m.w.  or  O'eater. 

2.  In  any  action  commenced  within  90  days 
after  the  receipt  by  Utility  of  notice  from 
GE  of  the  termination  of  the  AEP  case  or 
within  90  days  after  the  effective  date  of  the 
notice  provided  for  in  paragraph  6,  which¬ 
ever  time  period  expires  first.  In  which  either 
GE  or  Utility  asserts  a  claim  against  the 
other  on  a  cause  of  action  described  in  para¬ 
graph  1.  neither  will  interpose  a  statute  of 
limitations  or  laches  defense  based  on  the 
failure  of  the  other  to  assert  such  claim  dur¬ 
ing  the  period  from  the  date  of  this  Agree¬ 
ment  to  the  date  of  commencement  of  such 
action.  GE  will,  within  45  days  from  the  ter¬ 
mination  of  the  AEP  case,  give  notice  to 
Utility  informing  it  of  said  termination.  If 
either  party  to  this  Agreement  commences 
litigation  based  on  a  cause  of  action  de¬ 
scribed  in  paragraph  1  during  the  applicable 
time  period  specified  In  this  paragrtqih  2,  it 
is  further  agreed  that  If  the  defendant  in 
that  litigation  within  90  days  of  the  filing 
of  such  litigation  asserts  any  claim,  therein 
or  in  a  separate  legal  proceeding,  based  on  a 
cause  of  action  described  In  paragraph  1.  it 
shall  be  considered  as  having  been  asserted 
on  the  same  date  as  that  litigation  was  com¬ 
menced.  During  the  period  from  the  execu¬ 
tion  of  this  Agreement  to  the  effective  date 
of  the  notice  provided  for  in  paragraph  6, 
and  for  one  year  thereafter.  Utility  and  GE 
shall  conduct  their  respective  document  re¬ 
tention  programs  as  if  Utility  h€ul  filed  a 
complaint  similar  to  the  complaint  in  the 
AEP  case  and  GE  had  filed  a  counterclaim 
or  coimtersult  similar  to  any  counterclaim 
omcovmtersuit  filed  in  or  to  be  filed  in  or  In 
connection  with  the  AEP  case. 

3.  Until  the  receipt  of  a  notice  following 
the  termination  of  the  AEP  case  as  provided 
for  in  paragraph  2  or  the  effective  date  of  a 
notice  as  provided  for  in  paragraph  6,  which¬ 
ever  shall  come  first,  neither  GE  nor  Utility 
will  commence  a  legal  proceeding  against  the 
other  based  on  any  cause  of  action  described 
in  paragraph  l. 

If  a  class  action  is  instituted  by  a  third 
party  in  which  either  GE  or  Utility  is  a  de¬ 
fendant  based  on  any  cause  of  action  de¬ 
scribed  In  paragraph  1,  GE  or  Utility,  which¬ 
ever  is  the  defendant  in  that  action,  will 
promptly  notify  the  other  of  the  institution 
of  the  action  unless  subject  to  a  court  order 
prohibiting  such  notice.  Unless  the  party  so 
notified  informs  the  other  that  the  class 
action  is  not  one  described  in  paragraph  1, 
twenty  days  after  notice  is  sent.  GE  or  Util¬ 
ity  may  represent  to  the  court  that  the  other 
requests  to  be  excluded  from  the  class. 

In  any  event,  if  a  class  action  Is  Instituted 
by  a  third  party  in  which  either  GE  or  Util¬ 
ity  is  a  defendant  based  on  any  cause  of 
action  described  in  paragraph  1,  GE  or  Util¬ 
ity,  as  the  case  may  be,  will,  upon  receipt  of 
notice  designating  it  as  a  member  of  the 
plaintiff  class  (pursuant  to  Rule  23(c)(2) 
of  the  Federal  Rules  of  Civil  Procedure  or 
similar  rule  or  statute),  request  exclusion 
from  any  such  class  action. 

If  a  third  party  should  commence  a  legal 
proceeding  bssed  on  a  cai&e  of  action  de¬ 
scribed  in  paragraph  1  In  which  either  GE 
or  Utility  is  a  defendant  and  seek  to  Join  as  a 
party  plaintiff  whichever  of  either  GE  or 
Utility  is  not  a  defendant  In  such  action, 
GE  or  Utility,  whichever  is  the  party  sought 
to  be  Joined,  will  resist  such  Joinder. 

4.  ’The  provisions  of  this  Agreement  shall 
not  limit  or  affect  any  defense  of  the  statute 
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of  limitations  or  laches  to  any  cause  of 
action  described  in  paragraph  1,  which  de¬ 
fense  exists  as  of  the  date  of  this  Agree¬ 
ment;  nor  shall  the  provisions  of  this  Agree¬ 
ment  limit  or  affect  any  other  defense  to 
any  cause  of  action  described  in  para¬ 
graph  1. 

5.  ’This  Agreement  shall  not  be  construed 
to  render  any  determination  of  law  or  fact 
which  shall  be  made  in  the  AEP  case  bind¬ 
ing  upon  GE  or  Utility  in  any  litigation 
between  GE  and  Utility,  nor  shall  it  be  con¬ 
strued  as  a  waiver  of  any  rights  which  may 
otherwise  exist  with  respect  to  any  such 
determination . 

6.  Either  party,  by  giving  notice  to  the 
other,  may  terminate  all  obligations  under 
this  Agreement  except  that  (a)  the  provi¬ 
sions  of  paragraph  2  shall  survive  with  re¬ 
spect  to  an  action  commenced  within  the 
applicable  time  period  therein  and  (b)  the 
provisions  of  paragraph  8  shall  survive  if, 
within  6  months  after  the  effective  date  of 
such  notice  given  by  GE,  GE  shall  enter 
into  any  agreement  with  any  plaintiff  In  the 
AEP  case  in  settlement  of  the  claims  asserted 
In  that  case  by  such  plaintiff.  The  effective 
date  of  such  notice  shall  be  the  30th  day 
after  mailing. 

7.  Utility  may  designate  Messrs.  Wlnthrop, 
Stlmson,  Putnam  &  Roberts  (hereinafter 
“designated  attorneys”),  who  shall  have  the 
right  to  examine,  at  an  office  in  New  York 
City  to  be  specified  by  GE,  all  documents 
filed  in  the  AEP  case  and  all  responses  given 
by  GE  to  discovery  subpoenas  and  requests 
(Including  Interrogatory  answers  and  tran¬ 
scripts  of  depositions)  in  that  case,  except 
Insofar  as  such  documents  and  responses  are 
subject  to  an  agreement,  stlpulatlan  or  court 
order  restricting  disclosure.  To  the  extent 
that  GE  documents  or  responses  are  subject 
to  such  SLji  agreement,  stipulation  or  court 
order,  the  designated  attorneys  shall  have 
the  same  rights  and  be  subject  to  the  same 
limitations  as  the  attorneys  for  the  plain¬ 
tiffs  in  the  AEP  case  with  respect  to  such 
documents  or  responses.  Subject  to  such 
limitations,  the  designated  attorneys  shall 
have  the  right,  upon  reasonable  notice,  to 
examine  such  documents  and  responses  and 
to  have  copies  made  at  Utility’s  expense.  ’The 
designated  attorneys  may  make  reports  to 
Utility  on  the  progress  of  the  litigation,  but 
in  making  such  reports  shall  be  subject  to 
the  same  limitations  as  the  attorneys  for 
the  plaintiffs  in  the  AEP  case  with  respect 
to  the  disclosure  of  any  such  documents  or 
responses. 

8.  In  the  event  that  GE  enters  into  any 
agreement  with  any  plaintiff  in  the  AEP 
case  in  settlement  of  the  claims  asserted  in 
that  case  by  such  plaintiff,  GE  will  give  Util¬ 
ity  notice  of  such  settlement  and  a  copy  of 
the  agreement  within  45  days  thereof.  If 
such  settlement  is  made  prior  to  the  entry 
of  Judgment  and  involves.  In  respiect  of  those 
claims  alone,  consideration  measurable  in 
monetary  terms  in  excess  of  that  reasonably 
related  to  factors  of  costs  and  expenses  of 
litigation,  GE  will  offer  Utility  a  settlement 
either  on  the  same  basis  or,  at  the  option 
of  GE.  on  the  basis  of  a  formula  equitably 
related  to  such  settlementi  provided,  how¬ 
ever,  that  GE  may  make  any  offer  conditional 
upon  acceptance  by  utilities  then  repre¬ 
senting  up  to  75%  of  the  total  generating 
capacity  of  all  utilities  with  which  GE  has 
executed  agreements  similar  to  this  Agree¬ 
ment. 

9.  GE  will  advise  Utility  promptly  re¬ 
garding  the  terms  of  any  equitable  decree 
proposed  to  the  Court  to  be  entered  in  the 
AEP  case,  and  will  not  oppose  any  applica¬ 
tion  to  the  Court  by  Utility  to  be  heard  with 
respect  to  the  terms  of  such  proposed  decree. 
GE  will  request  the  Court  not  to  sign  any 
such  proposed  decree  until  15  da]rs  after  GE 


30,  1977 


NOTICES 


17035 


bu  given  notice  of  the  proposed  decree- to 
UtlUty. 

10.  OE  will  advise  Utility  promptly  re¬ 
garding  any  modification  proposed  to  the 
Court  of  the  consent  decree  entered  October 
1,  1963,  in  the  United  States  District  Court 
for  the  Eastern  District  of  Pennsylvania  In 
the  case  United  States  v.  General  Electric 
Companif  et  al..  Civil  No.  28228.  OE  will  not 
request  the  Court  to  sign  any  such  proposed 
modification  unUl  IS  days  after  It  has  been 
proposed  to  the  Court. 

11.  Notice  to  either  party  under  any  pro¬ 
vision  of  this  Agreement  shall  be  given  by 
registered  or  certified  mall,  return  receipt  re¬ 
quested,  adressed  as  follows: 

In  the  case  of  OE: 

Oeneral  Electric  Company,  Counsel,  Power 
Oeneratlon  Sales  Division,  34S  Park  Ave¬ 
nue,  New  York,  New  York  10022. 


In  the  case  of  Utility: 

Edward  O.  Bauer,  Jr.,  Vice  President  and 
Oeneral  Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street,  Philadel¬ 
phia,  Pennsylvania  19101. 

12.  This  Agreement  contains  the  entire 
agreement  of  the  parties  and  nuiy  not  be 
modified  In  any  way  except  by  written  con¬ 
sent  of  authorized  representatives  of  the 
parties  hereto.  Neither  the  execution  of  this 
Agreement  nor  anything  herein  contained 
Is  Intended  to  be,  nor  shall  be  deemed  to  be. 
an  admission  of  any  liability  to  anyone  or  an 
admission  of  the  existence  of  facts  upon 
which  liability  could  be  based. 

OXNXaAL  Euctbic  Compant. 
Executed  on  January  8, 1973. 

Philadxij>hia  Electuc  Compant. 
Executed  on  December  27, 1972. 


LAW  orriccs 

MOSTOOMERY.  MCCSACAS M.WAL«tS  t  RmOAOS 
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TWE  TlO-e^O-OATt  CAS^C  AOMOCR** 

March  1,-1977 


•wauAAA*.  ornev 
90  OC«r  •CMwVwAtat.  Aoae 

OMMI4  **  •••»• 


John  H.  Clark,  Esquire 
Chief  Special  Trial  Section 
Starr  Building 

11th  and  Pennsylvania  Avenue,  N.W. 
Washington,  D.C.  20530 


Re:  U.S.A.  v.  General  Electric  Company 
and  Westinghouse  Electric  Company 
Eastern  District  of  Pennsylvania 
Civil  Action  No.  28228 _ 


Dear  Mr.  Clark: 

I  enclose  herewith  the  Objections  of  Commercial 
Machine  Works,  a  Division  of  Alco  Standard  Corporation  to 
the  Proposed  Modification  by  Consent  of  Einal  Judgment 
Entered  October  1,  1962,  U.S.A.  v.  General  Electric  Company 
and  Westinghouse  Electric  Corporation  United  States  District 
Court  for  the  Eastern  District  of  Pennsylvania,  Civil  Action 
No.  28228.  We  submit  these  Objections  today  pursuant  to  the 
extension  of  time  wxthin  which  to  comment,  obtained  from  the 
Court  by  the  Department  of  Justice.  - 

If  you  or  your  staff  desires  further  comment  by 
Commercial  Machine  Works  on  any  of  the  issues  raised  by  the 
enclosed  Objections,  please  contact  me.  Commercial  Machine 
Works  will  provide,  to  the  best  of  its  ability,  any  documentary 
evidence  or  testimony  requested  of  it. 

Sincerely, 

Ralph  W.  Brenner 

Enc. 

cc:  Mark  P.  Leddy,  Esquire- 
Raymond  Midgett,  Esquire 
Henry  W.  Sawyer,  III,  Esquire- 
(with  Enc.) 

Hand  Delivered 

:eb 
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Objections  or  Commercial  Machine  Works. 
A  Division  of  Alco  Standard  Corporation 
TO  THE  Proposed  Modification  by  Consent 
or  Pinal  Judgmbnt  Entered  October  1, 
1962,  U.S.A.  V.  General  Electric  Company 
and  Westinghouse  Electric  Corporation. 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania,  Civil 
Action  No.  28228 

Commercial  Machine  Works,  a  division  of 
Alco  Standard  Corporation,  by  Its  attorneys, 
Montgomery,  McCracken,  Walker  &  Rhoads, 
respectfully  submits  the  following  objections 
relating  to  the  proposed  Modification  by 
Consent  of  Pinal  Judgment  Entered  Octo¬ 
ber  1,  1962  (“proposed  Modification"),  pur¬ 
suant  to  the  provisions  of  15  U.S.C.  16(d). 

I.  DESCRIPTION  OF  COMMERCIAL  MACHINE  WORKS 

Commercial  Machine  Works  Is  a  division  of 
Alco  Standard  Corporation.  The  principal 
offices  of  Commercial  Machine  Works  are 
located  at  1099  Touhy  Avenue,  Elk  Grove 
Village,  Illinois  60007. 

Commercial  Machine  Works  (hereinafter 
referred  to  as  "CMW”  or  “Commercial  Ma¬ 
chine”)  Is  engaged  In  the  business  of  Inspec¬ 
tion,  on  site  and  shop  repair  of  large  indus¬ 
trial  equipment.  CMW  has  served  the  electri¬ 
cal  utility  Industry  for  many  years  in  connec¬ 
tion  with  steam  turbine  maintenance  and 
repair. 

II.  SUMMARY  OF  RELIEF  REQUESTED 

The  United  States  of  America,  by  Its  at¬ 
torneys,  proposes  to  consent  to  a  Modifica¬ 
tion  of  the  Pinal  Judgment  In  the  case  of 
U.S.A.  V.  General  Electric  Company  and 
Westinghouse  Electric  Corporation,  United 
States  District  Court  for  the  Eastern  District 
of  Pennsylvania,  Civil  Action  No.  28228.  By 
order  requested  by  the  Department  of  Justice 
and  granted  by  the  Honorable  Joseph  L. 
McQlynn,  Jr.,  any  person  desiring  that  the 
United  States  withdraw  Its  consent  to  the 
proposed  Modification  may  submit  written 
comments  relating  to  the  proposed  Modifica¬ 
tion  to  the  United  States  on  or  before 
March  2,  1977.  Commercial  Machine  Works 
requests  that  the  government  withdraw  Its 
consent  to  the  proposed  Modification  and 
propound  to  defendants  General  Electric 
Company  and  Westinghouse  Electric  Cor¬ 
poration  in  Its  place,  an  alternative  Modifi¬ 
cation  by  Consent  of  Pinal  Judgment  En¬ 
tered  October  1,  1962  for  the  reasons  set 
forth  In  the  Discussion  below.  Exhibit  “A”, 
attached  hereto,  sets  for  the  necessary 
amendments  to  the  proposed  Modification. 

m.  DISCUSSION 
A.  Procedural  History 

As  set  forth  in  Plaintiff’s  Memorandum  in 
Support  of  a  Proposed  Modification  to  the 
Pinal  Judgment  Entered  on  October  1,  1962 
Against  Elach  Defendant  ("Plaintiff’s  Memo¬ 
randum”)  of  record  herein,  on  June  29,  1960 
the  Government  obtained  an  Indlctmenl; 
charging  General  Electric  Company,  West¬ 
inghouse  Electric  Corporation  and  Allls- 
Chalmers  Manufacturing  Corporation,  and 
four  Individuals,  with  fixing  the  prices  of 
large  generators  and  contemporaneously  filed 
a  civil  action  against  the  corporations  which 
sought  an  Injunction  against  further  viola¬ 
tions  of  Section  1  of  the  Sherman  Act.  The 
criminal  case  resulted  In  the  entry  of  guilty 
pleas  by  the  three  corporate  defendants.  The 
civil  action  ended  with  the  entry  of  consent 
decrees  against  the  corporate  defendants 
which  decrees  enjoined  the  defendants  from 
fixing  prices,  allocating  product  and  geo¬ 
graphical  markets,  bld-rigglng  and  refusing 
to  deal  with  certain  customers. 

The  Government  detennined  that  subse¬ 
quent  to  the  entry  of  the  decree,  price  cmn- 
petltion  has  been  eliminated  as  a  result 


of  •••  •  *  Identical  policies  deliberately 
adopted  and  published  in  1963,  64  and  ad¬ 
hered  to  since."  (Plaintiff’s  MemcH'andum 
at  3).  It  further  concluded  that  GE  and 
Westinghouse  have  Intentionally  and  suc¬ 
cessfully  endeavored,  through  public  dis¬ 
semination  of  information,  to  agree  to  sta¬ 
bilize  prices  and  that  such  action  warrants 
the  filing  of  a  civil  action  alleging  a  violation 
of  the  Sherman  Act  or  of  the  1962  consent 
decree  (plaintiff's  Memorandum  at  3).  After 
informing  the  defendants  of  Its  intention, 
the  Government  agreed  to  the  parties’  re¬ 
quest  for  a  Modification  of  the  1962  decree 
because  In  so  doing  they  felt  they  would  •  •  • 
secure  substantially  the  same  remedial  relief 
that  (the  Government)  would  have  sought 
In  a  clvtl  action  that  probably  would  have 
taken  years  to  complete  *  •  •”  (Plaintiff’s 
Memorandum  at  4) . 

As  discussed  In  Plaintiff’s  Memorandum, 
the  remedial  provisions  of  the  proposed 
Modification  are  Intended  to;  (1)  prohibit 
public  statement  actually  intended  to  com¬ 
municate  an  Invitation  to  eliminate  various 
elements  of  competition;  (2)  enjoin  specific 
practices  that  reinforce  the  manufacturers’ 
pricing  agreements:  (3)  prohibit  public  dis¬ 
semination  of  price  and  price-related  Infor¬ 
mation  from  which  a  general  pricing  policy 
can  be  inferred:  and  (4)  prohibit  examina¬ 
tion  by  one  manufacturer  of  the  price-related 
documents  of  the  other  form  which  pricing 
policy  may  be  Inferred,  where  such  docu¬ 
ments  may  be  legitimately  distributed  to 
Individual  customers  (Plaintiff’s  Memoran¬ 
dum  at  13) . 

The  result  desired  by  the  Government,  as 
set  forth  In  the  Memorandum  Is  “•  •  ‘to 
foster  competitive  responses  by  the  manufac¬ 
turers  to  Invitations  to  bid  on  turbine  gen¬ 
erators."  (Plaintiff’s  Memorandum  at  12-13). 
The  defendants  have  admitted  that  Westing¬ 
house  and  General  ESectrlc  have  been  the 
onlv  two  domestic  manufacturers  of  large 
turbine  generators  since  1963  (Plaintiff’s 
Memorandum  at  9) . 

B.  Ejjects  of  Proposed  Modification 

In  setting  forth  a  procedure  which  would 
result  in  the  desired  ^ects  set  forth  above, 
the  effects  of  the  specific  procedures  on  the 
various  after-markets  Involving  turbine  gen¬ 
erators  have  not  been  considered.  As  set  forth 
more  fully  In  the  following  section,  there  Is 
a  market  for  the  Inspection,  evaluation  and 
repair  of  rotors  of  large  turbine  generators. 
Inspection,  evaluation  and  repair  of  such 
rotors  can  be  performed  at  a  cost  usually 
between  two  and  ten  percent  of  the  cost  of 
replacement.  However,  to  perform  such  serv¬ 
ices  a  variety  of  Information  concerning  the 
turbine  generat<NB  Is  needed.  In  the  past, 
defendants  have  engaged  In  various  anti¬ 
competitive  practices  aimed  at  destroying  or 
monopolizing  this  martcet.  Including  denying 
utility  customers  information  necessary  to 
obtain  Independent  analysis  and  repair  of 
turbine  and  generator  rotors.  If  the  proposed 
Modification  were  to  be  entered  in  Its  pres¬ 
ent  fcMTn.  CMW  believes  that  the  defendants 
would  attempt  to  rely  on  It,  to  lustlfv  future 
refusals  to  supply  such  Information  re¬ 
quested  by  custCHners. 

Whatever  the  merits  of  the  proposed  pro¬ 
cedure  In  remedying  the  pricing  violations. 
CMW  believes  that  a  concurrent  and  unde¬ 
sirable  result  of  the  non-disclosure  provi¬ 
sions  will  be  that  the  defendants  will  be  able 
to  rely  on  the  terms  of  the  proposed  Modifi¬ 
cation  to  foreclose  competition  In  the  Inspec¬ 
tion  and  repair  of  large  turbine  generators. 
The  language,  though  not  the  Intent,  of  the 
present  Modification  may  provide  the  manu¬ 
facturers  with  a  legal  excuse  to  resist  all  re- 
Quests  from  their  customers  for  information 
nacessary  to  Inspect,  evaluate  and  repair  tur¬ 
bine  generators.  This  will  result  In  the  crea¬ 
tion  of  two  ind pendent  totally  monopolistic 


markets  In  the  Inspection,  evaluation  and  re¬ 
pair  of  turbine  generators  subject  to  the 
Modification:  only  Westinghouse  will  be  ca¬ 
pable  of  Inspection,  analysis  and  repair  of  a 
Westinghouse  turbin*  generator;  only  Gen¬ 
eral  Electric  will  have  the  requisite  Informa¬ 
tion  to  inspect,  analyze  and  repair  a  General 
Electric  turbine  generator. 

The  following  provisions  of  the  proposed 
Modification  may  be  relied  upon  by  the  de¬ 
fendants  to  resist  requests  for  Information 
concerning  generators  previously  purchased 
from  them.  Proposed  Section  2(f)  (1)  enjoins 
each  defendant  from  communicating  to  any 
person  not  employed  by  it  a  policy  regarding 
the  price  or  terms  and  conditions  of  sale  for 
large  turbine  generators.  Section  2(f)  (11)  en¬ 
joins  communication  of  policy  regarding  per¬ 
formance  guarantees,  such  as  heat  rates.  Sec¬ 
tion  2(f)  (11)  enjoins  communication  of  pric¬ 
ing  policy  regarding  spare  parts.  Section  2 
(f)(lv)  enjoins  communication  of  pricing 
formulas  which  rely  on,  inter  alia  size  and 
configuration  of  the  generator  (Plaintiff’s 
Memorandum  at  16).  Finally,  Section  2(g) 
enjoins  revealing  to  any  person  not  employed 
by  defendants,  terms  and  conditions  of  sale, 
exhaust  end  load  limits  and  performance 
guarantees  of  large  turbine  generators.  Fur¬ 
ther,  the  Government  states  “This  provision 
Is  designed  to  prevent  the  public  disclosure  of 
these  types  of  Information  by  the  defendants 
even  If  not  In  price  book  form.”  (Plaintiff’s 
Memorandum  at  17)  (emphasis  supplied.) 

Notably,  the  exceptions  to  nondisclosure 
are  limited  to  communication  of  Information 
needed  by  the  customer  In  connection  with 
the  negotiation  of  a  purchase  of  a  large  tur¬ 
bine  generator,  not  Inspection,  evaluation 
and  repair  (Plaintiff’s  Memorandum  at  18). 
Even  more  damaging  Is  the  fact  that  It  Is  the 
defendant  who  decides  whether  to  respond  to 
the  customer’s  request  or  to  hide  behind  the 
cloak  of  a  judicial  order  of  non-disclosure. 

"However,  these  exceptions  also  emphasize 
that  only  that  information  which  the  de¬ 
fendants  view  in  good  faith  as  necessary  to 
respond  to  the  request  of  a  customer  for  In¬ 
formation  may  be  disclosed  to  the  customer.” 
(Plaintiff’s  Memorandum  at  18)  (emphasis 
supplied) . 

The  Court  has  the  power  to  grant  In  the 
context  of  this  consent  decree,  such  relief  as 
will  prevent  the  lessening  of  competition. 
Lessening  of  competition  results  from  de¬ 
fendants’  past  conduct  of  thwarting  inde¬ 
pendent  repair,  testing  and  evaluation  of 
rotors  as  well  as  defendants’  expected  future 
conduct  should  It  be  permitted  to  hide  be¬ 
hind  the  cloak  of  a  consent  decree. 

It  Is  within  the  “large  discretion”  of  the 
District  Court  to  fit  the  anti-trust  decree  to 
the  special  needs  of  the  individual  case.  Ford 
Motor  Co.  V.  US.,  405  U.S.  562,  573  (1972). 
In  International  Salt  Co.  v.  U.S.,  332  U.S.  392, 
401  (1947),  the  Supreme  Court  stated; 

"Antitrust  relief  should  unfetter  a  market 
from  antl-competltlve  conduct  and  ’pry 
open’  to  competition  a  market  that  has  been 
closed  by  defendant’s  Illegal  restraints.” 

Under  15  U.S.C.  16(e)  the  Court,  before 
entering  the  modification  by  consent,  may 
consider  the  Impact  of  the  entry  of  the  judg¬ 
ment  upon  the  public  generally.  Based  on 
the  Information  contained  herein,  the  pro¬ 
posed  decree  should  neither  be  consented  to 
nor  ordered  unless  amended  as  set  forth  In 
Exhibit  “A”  or,  in  the  alternative,  the  Court 
should  not  order  the  Modification  until  after 
taking  testimony  of  such  experts  or  other 
persons  as  the  Court  may  deem  appropriate 
with  respect  to  the  matters  raised  by  these 
objections.* 


*  Commercial  Machine  Works  Is  prepared 
to  present  to  the  Department  of  Justice  or 
the  Court  oral  testimony  and  documentary 
evidence  In  support  of  each  factual  averment 
in  these  Objections. 
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C.  The  Relevant  Market — Turbine  and  Gen¬ 
erator  Rotor  Inspection  and  Repair 

The  turbine  and  generator  rotor  shafts  are 
principle  components  of  the  large  tnrblne 
generator,  as  defined  by  the  proposed  Modi¬ 
fication.  These  shafts  must  be  periodically 
Inspected.  Where  defects  exist,  they  must  be 
repaired.  If  possible,  or  the  entire  rotor  must 
be  replaced.  Operating  failure  of  these  ^afts 
can  cause  catastrophic  damage  to  property 
and  personnel. 

Assuring  the  metallurgical  Integrity  of 
rotor  forgings  Is  among  the  most  Important 
of  large  turbine  generator  Inspections  and 
repairs  but,  as  an  assembled  component  of 
the  turbine  generator,  is  perhaps  the  most 
difficult  to  thoroughly  Inspect  and  repair, 
especially  on  site.  A  crucial  examination  of 
the  Integrity  of  a  turbine  generator  rotor  Is 
an  examination  from  within  the  bore  of  the 
shaft.  A  rotor  is  inspected  from  bore  by  the 
following  four  step  procedure:  (1)  a  small 
amount  of  material  may  be  removed  from 
the  surface  of  the  bore  to  prepare  it  for  In¬ 
spection;  (2)  the  bore  surface  and  the  shaft 
Is  Inspected  by  some  method:  (3)  using  the 
res\ilts  of  the  Inspection,  stress  analysis  Is 
performed  to  determine  whether  and.  If  so 
In  what  manner,  the  rotor  should  be  re¬ 
paired;  and  (4)  the  rotor  Is  repaired  by  bot¬ 
tle  boring  or  overboring  (In  many  Instances. 
Information  concerning  how  much  the  bore 
can  be  enlarged  by  bottle  boring  without 
adversely  effecting  the  Integrity  of  the  rotor 
is  sufficient  and  full  scale  stress  analysis  Is 
not  needed) . 

It  li.'-.s  ,ieen  known  that  IncUislons  and 
other  stress  points  concentrate  near  the  cen¬ 
ter  line  of  a  forged  shaft  during  Initial  man¬ 
ufacture  and  It  has  been  the  practice  to  re¬ 
move  them  by  drilling  a  hole,  typically  three 
to  six  inches  In  diameter,  down  the  center 
of  the  shaft.  Bottle  borlna  and  overboring 
are  done  to  new  rotors  and  those  which  have 
been  In  use  for  some  time  to  eliminate  In¬ 
clusions  and  other  stress  points  In  the  forged 
shaft  of  the  turbine  and  generator  which 
have  not  been  removed  by  the  original  bore 
and ''or  have  propagated  with  time.  Bottle 
boring  and  overboring  are  done  by  mechani¬ 
cally  reaching  Into  the  bore  of  the  rotor  and 
uslne  a  cutting  tool  to  bore  out  the  area  con¬ 
taining  the  defects  (Inclusions,  Impurities, 
discontinuities) .  In  1972,  Commercial  Ma¬ 
chine  Works  developed  procedures  to  per¬ 
form  overboring  and  bottle  borlne  of  the 
shafts  of  turbine  rotors  on  site.  Since  the 
turbine  generator  tmlt  Is  Inoperable  during 
the  period  of  repair,  on  site  repair  and  Its 
attendant  reduction  In  downtime  Is  highly 
desirable.’ 

Inspection  of  the  rotor  shaft,  listed  above 
as  step  2,  has  proved  difficult.  For  some  time, 
the  Industry  has  been  capable  of  Inspecting 
the  rotor  shaft  by  magnetic  particle  Inspec¬ 
tion  and  by  limited  ultrasonic  Inspection, 
but  these  techniques  are  not  sufficient  to 
detect  and  define  all  fiaws  beneath  the  sur¬ 
face  of  the  bore.  Commercial  Machine  pio¬ 
neered  In  refining  the  capability  of  ultrasonic 
Inspection  from  within  the  rotor  l)ore.  CMW 
developed  an  on  site  ultrasonic  Inspection 
system,  '‘BorSonlcs",  conducted  from  within 
the  rotor  bore,  to  provide  precise  data  from 
which  an  evaluation  of  the  rotor  shaft  can 
be  made  and  a  decision  reached  as  to 
whether  the  rotor  can  continue  to  run  with 
proper  repairs  or  must  be  scrapped.  Bor¬ 
Sonlcs.  more  than  any  ohter  available 


’Commercial  Machine  Works  has  devel¬ 
oped  and  patented  boring  apparatus  (patent 
no.  3.854,839  "Bottle  Boring  Tool")  and  has 
applied  for  a  patent  which  is  expected  to 
Issue  shortly  to  cover  its  method  of  bottle 
boring  (application  no.  493,787  "Method  of 
Bottle  Boring"). 


method,  has  the  capability  to  adequately 
evaluate  the  entire  volume  of  the  rotor.’ 

On  site  honing,  boring  and  bottle  boring 
techniques,  together  with  the  BorSonlc  in¬ 
spection  system  afford  opportunity  for  prep¬ 
aration.  Inspection  and  correction  of  the 
rotor  bore  in  a  matter  of  weeks.  Benefits  to 
the  utilities  Include  reduction  of  downtime 
requirements,  elimination  of  hazardous 
handling  and  shipping  and  control  of  equip¬ 
ment  and  schedules  within  the  station.*  In 
addition,  the  BorSonlc  system  provides  the 
utility  with  reproducible  data  for  direct  com¬ 
parison  with  identical  Inspections  at  regular 
Intervals  throughout  the  life  of  the  turbine. 
Thus,  owners  have  their  historical  record 
available  to  indicate  any  changes  or  propo- 
gatlon  of  existing  flaws,  inclusions  or  dis¬ 
continuities.  These  records,  together  with 
other  relevant  Information  concerning  the 
rotors  and  other  components  of  the  turbine 
generators  permit  the  utilities  to  decide 
whether  the  equipment  can  be  utilized  safely 
or  should  be  derated  (in  terms  of  capacity) 
or  scrapped.  However,  this  evaluation  pro¬ 
cedure,  “stress  analysis"  requires  both  the 
Information  obtained  from  the  BorSonlc  or 
other  investigation  and  Information  con¬ 
cerning  the  physical  and  mechanical  proper¬ 
ties  of  the  turbine  generator.  The  latter  In¬ 
formation  must  be  obtained  in  most  in¬ 
stances  from  the  manufacturers. 

As  set  forth  in  plantlff's  Memorandum  and 
'onceded  by  the  defendants.  Oeneral  Electric 
.\nd  Westinghouse  have  been  since  1963  the 
sole  manufacturers  of  large  turbine  gener¬ 
ators.  The  utility  customers  must  rely  totally 
on  their  manufacturer  to  supply  InfcM-matlon 
concerning  the  rotors,  warranty  protection, 
service  and  perhaps  most  important,  new  ro¬ 
tors  and  parts.  These  same  manufacturers  of 
large  turbine  generators  also  appear  to  In¬ 
tend  to  monopolize  the  repair  of  rotors  of 
these  generators.  They  are  able  to  monopo¬ 
lize  repairs  because  In  their  capacity  as 
manufacturers,  they  control  the  data  nec¬ 
essary  to  perform  the  Inspections  and  re¬ 
pair.  If  this  data  is  withheld,  the  inspection 
and  analysis  described  above  can  only  be 
performed  by  the  manufacturer.  th\is  pre¬ 
venting  any  competition  in  the  inspection 
and  repair  aftermarket.  In  these  circum¬ 
stances.  the  utilities  will  have  no  basis  to 
make  decisions.  Independent  of  the  manu¬ 
facturers,  concerning  the  integrity  and  fu¬ 
ture  performance  of  the  rotors,  hence  the 
entire  turbine  generator. 

As  set  forth  below.  General  'Electric  and 
Westinghouse  In  whole  or  In  part  have  re¬ 
fused  to  supply  Information  to  their  utility 
customers  when  requested  by  them  in  con¬ 
nection  with  a  preparation,  inspection,  anal¬ 
ysis  or  repair  by  Commercial  Machine  Works. 
Furthermore,  some  of  this  Information  Is 
required  in  order  to  bid  on  a  bore  prepara¬ 
tion,  Inspection,  analysis  or  repair.  Thus,  by 


’  BorSonlcs,  the  through-the-bore  ulAra- 
sonlc  inspection  system  developed  by  Com¬ 
mercial  Machine  has  been  patened  by  the 
Company.  Patent  no.  3,960.006,  "Non  De¬ 
structive  Test  Apparatus  and  Method  for  a 
Material  Having  a  Cavity  Therein"  covers  the 
method  and  apparatus  for  applying  and  con¬ 
trolling  multiple  ultrasonic  scanning  modes 
within  the  turbine  rotor  bore.  Patent  no. 
3.952.581,  "Ultra  Sonic  Flaw  Detecting  Ap¬ 
paratus  for  Turbine  Rotors"  improves  on  the 
original  apparatus. 

*  Downtime  required  tor  shop  inspection 
ranges  from  two  months  to  five  months,  and 
often  involves  shipping  equipment,  weighing 
from  15  to  more  than  50  tons  over  a  thou¬ 
sand  miles.  An  on  site  inspection  takes  an 
average  of  two  to  four  weeks.  When  a  tur¬ 
bine  is  out  of  operation  it  costs  the  utility 
about  830,(X)0.00  to  in  excess  of  $100,000.00  a 
day. 


controlling  the  basic  data,  in  many  Instances. 
Oeneral  Electric  and  Westinghouse  are  lock¬ 
ing  the  utilities  into  a  one  bid  situation 
where  only  Oeneral  Electric  can  bid  on  ^  a 
Oeneral  Electric  turbine  generator  procedure 
and  only  Westini’house  can  bid  on  a  pro¬ 
cedure  for  a  Westinghouse  turbine  generator. 

Attached  Exhibit  "B"  is  a  schedule  of  in¬ 
formation  needed  to  conduct  each  of  the 
four  procedures  listed  above.  'This  informa¬ 
tion  Includes  bore  dimensions,  critical  flaw 
size  and  location,  temperature  distribution  in 
the  rotor  from  the  steam  Inlet  through  the 
exhaust  during  start-up  and  changes  In 
loading  and  load  cycling,  major  rotor  dimen¬ 
sions  and  location  and  overall  dimensions 
of  turbine  wheels  and  blades.  Much  of  this 
Information  falls  within  the  general  defini¬ 
tions  used  in  Section  2  of  the  profKwed  Modi¬ 
fication  to  describe  Information  which, 
under  the  terms  of  the  Modification,  could 
not  be  communicated  to  the  utility 
customer. 

The  substantiality  of  the  potential  rotor 
inspection  and  repair  market  is  evidenced  by 
data  in  Electrical  World,  directory  of  Electric 
Utilities.  1976-1977.  There  are  at  least  1,200 
steam  turbine  generators  of  fifty  megawatts 
and  larger,  nonnuclear,  in  Investor  owned 
and  public  utilities  in  the  United  States.  Of 
the  1.200  steam  turbine  generating  units, 
representing  more  than  2,400  Individual 
rotors,  about  50%  are  within  th  age  range 
where  Inspection  and  repair  would  be  prob¬ 
able.’  Bore  Inspection  probability  is  deter¬ 
mined  by  several  factors  including;  age  of 
the  unit  and  flaw  probability;  conditions  of 
service:  steam  temperature  and  pressure; 
base  or  intermlttant  loading;  unit  size;  and 
the  Inclination  of  the  utility  to  proceed  with 
an  Inspection. 

However,  as  substantial  as  this  repair  mar¬ 
ket  is.  it  cannot  compare  to  the  correspond¬ 
ing  market  for  the  sale  of  new  turbine  gen¬ 
erators  If  the  described  rotor  Inspection  and 
repairs  were  not  performed  since  It  is  esti¬ 
mated  that  the  cost  of  preparation,  inspec¬ 
tion.  analysis  and  repair  of  a  rotor  averages 
only  from  two  to  ten  percent  of  the  cost  of 
replacMnent.  Thus,  the  multi-million  dollar 
sale  of  a  new  rotor  is  preferred  by  the  manu¬ 
facturer  to  the  repair  of  an  old  one.  There¬ 
fore,  the  utilities  understandably  desire  an 
additional  ooinlon  where  the  manufacturer 
condemns  a  rotor.  If  there  is  no  Independent 
company  capable  of  performing  the  Inspec¬ 
tion  Initially  or  available  to  perform  the  test 
and  render  a  second  opinion  on  a  condemned 
rotor,  the  utilities  are  at  the  mercy  of  par¬ 
ties  whose  past  history  clearly  Illustrates  the 
advantage  they  would  take  of  the  situation. 
The  end  result  of  precluding  the  release  of 
this  information  would  be  that  the  utilities 
will  be  forced  to  accept  at  face  value  the  dic¬ 
tates  of  the  manufacturer  as  to  when  a  tur¬ 
bine  generator  must  be  scrapped  and  re¬ 
placed  by  a  new  one.  This  Is  precisely  the  sit¬ 
uation  which  Oeneral  Electric  and  Westing¬ 
house  have  been  manipulating  to  maintain. 

D.  Summary  of  the  Actions  of  General 
Electric  Company 

OE  has  exercised  its  control  over  its  utility 
customers  to  exclude  Commercial  Machine 
from  the  GE  manufactured  rotor  repair 
market.  OE  has  refused  to  evaluate  ultra¬ 
sonic  inspection  data  obtained  by  others. 
OE  has  also  refused  to  supply  its  customers 
with  mformation  necessary  for  CMW  to  bid 
on  or  repair  a  rotor,  or  for  an  Independent 
laboratory  to  perform  stress  analysis  based 
on  data  compiled  by  anyone  but  OE.  This  is 
so  even  where  OE  has  inspected  and  con- 

’  Rotors  manufactured  prior  to  the  use  of 
current  casting  and  forging  techniques  are 
srlthin  the  age  range  where  inspection  and 
repair  would  be  probable. 
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demned  a  rotor  and  the  customer  has  re¬ 
quested  the  information  so  that  it  might  ob¬ 
tain  a  second  opinion.  OK’s  refusal  has  meant 
that  the  utility  is  unable  to  evaluate  the  re¬ 
port  of  GE  that  a  rotor  has  condemning  de¬ 
fects  except  by  having  the  rotor  destruc¬ 
tively  tested  after  it  is  taken  out  of  use.  On 
at  least  one  occasion  where  this  was  done, 
an  independent  testing  house  found  no  con¬ 
demning  defects  in  the  rotor.  On  other  oc¬ 
casions  where  analysis  was  capable  of  being 
performed,  generators  condemned  by  OE 
were,  as  a  result  of  BorSonic  examination 
by  CMW,  found  to  have  no  condemning  de¬ 
fects  and  are  presently  in  operation.  How¬ 
ever,  upon  completion  of  the  independent 
analysis,  GE  nonetheless  refused  to  reevalu¬ 
ate  the  rotors.  In  one  such  situation  the 
utility  attempted  to  cancel  its  order  for  a 
replacement  rotor  and  was  told  that  there 
would  be  an  80%  cancellation  charge.  Since 
the  utility  could  not  economically  cancel  the 
order,  it  accepted  the  new  rotor  and  placed 
it  in  storage.  As  late  as  January,  1977,  CMW 
was  informed  that  the  rotor  condemned  by 
GE  was  still  in  operation. 

General  Electric  has  attempted  to  further 
monopolize  the  market  by  representing, 
falsely,  that  it  alone  has  the  capability  of 
doing  repairs  on  its  rotors,  hiring  key  CMW 
personnel  and  making  overtiues  to  purchase 
Commercial  Machine.  GE  also  used  its  posi¬ 
tion  as  supplier  of  related  parts  and  equip¬ 
ment  to  force  the  customer  to  acquiesce  to 
GE's  refusal  to  supply  the  information.  For 
Instance,  CMW  was  informed  by  a  customer 
that  the  customer  would  not  protest  GE’s 
refusal  to  supply  information  necessary  to 
perform  a  BoiGonlc  examination  because  of 
its  concern  that  doing  so  might  result  in  de¬ 
lays  in  the  delivery  of  much  needed  nuclear 
equipment  supplied  by  GE. 

Finally,  GE  offers  its  utility  customers  the 
“service”  of  soliciting  quotations  to  per¬ 
form  on-site  machining  of  rotors.  GE  fre¬ 
quently  does  this  by  soliciting  Commercial 
Machine  and  others  to  quote  on  specific  work 
to  be  done  on  GE’s  recommendation  for  an 
unnamed  utility.  Commercial  Machine  and 
others  respond  to  this  request  becauss  they 
have  no  knowledge  of  the  Identity  of  the 
utility  company  or  the  customer’s  need.  GE 
has  the  benefit  of  receiving  Commercial  Ma¬ 
chine’s  price  before  submitting  it  to  the 
utility  t^ether  with  GE’s  price  and  recom¬ 
mendation. 

’This  situation  is  even  more  onerous  than 
it  appears  since  the  need  for  inspection  and 
boring  depends  largely  on  the  age  and  wear 
of  the  rotor  and  only  the  manufacturer  has 
access  to  the  information  concerning  the 
age,  location  and  use  of  the  various  rotors 
in  place  at  its  utility  customers'  facilities. 
Thus,  GE  can  suggest  to  a  utility  that  it  is 
“time”  to  consider  an  Inspection,  offer  to 
solicit  bids,  compare  the  bids  to  its  own 
price,  make  a  final  “recommendation”  to  the 
customer,  together  with  attendant  threats 
concerning  availability  spare  parts,  start 
ups,  etc.  and  effectuate  a  contract,  all  be¬ 
fore  Commercial  Machine  would  have  any 
particular  access  to  Information  that  the 
rotor  involved  was  being  considered  for  in¬ 
spection  and  repair. 

E.  Summary  of  the  Act  of  Westinghouse 

Westinghouse’s  anticompetitive  activities 
have  been  more  varied  than  GE’s.  Com¬ 
mercial  Machine  has  tor  some  years  been  a 
Westlnghouse  subcontractor  in  the  field  of 
Inspecticm,  bottle  boring  and  overboring. 
Westlnghouse  has  used  this  relationship  to 
learn  of  and  attempt  to  copy  Commercial 
Machine’s  procedures  and  equipment  (since 
Westlnghouse  was  incapable  of  developing 
its  own).  It,  like  GE,  has  used  its  position 
as  manufacturer  to  prevent  Commercial 
Machine  from  developing  contractual  rela¬ 


tionships  with  utility  customers,  while 
permitting  subcontracts  to  be  awarded  to 
Commercial  Machine  and  using  its  position 
as  contracts  to  obtain  the  knowledge  of 
Commercial  Machine's  equipment  and  pro¬ 
cedures  necessary  to  duplicate  them.  Thus 
customers  who  have  directly  solicited  Com¬ 
mercial  Machine  to  perform  bore  prepara¬ 
tion  and/or  bore  inspection  and/or  bore  re¬ 
pair  have  been  Induced  and  coerced  with 
threats  of  delayed  deliveries  by  Westlng¬ 
house  into  contracting  with  Westlnghouse  to 
perform  the  work.  In  numerous  instances, 
the  utilities  agreed  to  contract  with  West- 
inghouse  to  perform  the  work  with  the  pre¬ 
condition  that  Westlnghouse  would  subcon¬ 
tract  to  Commercial  Machine. 

Like  GE,  Westlnghouse  has  refused  to 
supply  its  utility  cxistomers  with  informa¬ 
tion  needed  to  perform  rotor  inspection, 
analysis  and  repair.  Only  when  Commercial 
Machine  has  performed  as  the  subcontrac¬ 
tor,  rather  than  contractor,  has  Westlng¬ 
house  been  willing  to  provide  the  informa¬ 
tion  necessary  to  evaluate  the  results  of  the 
BorSonic  investigation.  Westlnghouse  has 
also  threatened  utilities  with  tardy  evalua¬ 
tion  of  inspections  performed  by  Commer¬ 
cial  Machine  as  opposed  to  prompt  actions 
if  those  same  inspections  were  performed 
by  Commercial  Machine  through  Westlng¬ 
house  as  a  Westlnghouse  subcontractor. 
(Where  Commercial  Machine  performs  as 
a  subcontractor,  it  charges  Westlnghouse 
its  normal  price  to  which  Westlnghouse 
adds  its  standard  markup  which  is  believed 
to  be  in  the  order  of  35%  of  Commercial 
Machine’s  price.) 

In  addition.  Westlnghouse  has  made  rep¬ 
resentations  which  are  the  converse  of 
GE’s  but  no  less  untrue;  Westlnghouse  has 
represented  to  potential  Commercial 
Machine  customers  that  Commercial  Ma¬ 
chine  will  not  perform  services  in  con¬ 
nection  with  services  perfcM-med  by  West- 
inghouse.  Since  the  utilities  do  not  have 
the  information  necessary  to  perform  a 
stress  analysis  and  can  only  obtain  it  from 
Westlnghouse,  the  effect  of  this  false  rep¬ 
resentation  is  to  restrain  a  utility  from 
requesting  Commercial  Machine  to  bid  on 
a  Job  since  the  results  of  a  Commercial 
Machine  inspection  could  not  be  translated 
into  data  meaningful  to  the  utility — i.e. 
an  evaluation  of  the  repalrabllity  of  the 
rotor.  Finally,  like  GE,  Westlnghouse 
possesses  and  has  used  its  leverage  as  manu¬ 
facturer  of  the  turbine  generator  to  preclude 
efficient  and  economical  evaluation  and  re¬ 
pairs.  For  Instance,  CMW  has  been  informed 
that  Westlnghouse  has  asserted  that  shop 
repairs  of  other  aspects  of  the  equipment 
require  that  a  rotor  be  returned  to  West¬ 
lnghouse  and  that,  once  returned,  it  has 
recommended  ultrasonic  inspection.  CMW 
has  subsequently  determined  that  the  repair 
work  could  have  been  done  on  site.  There¬ 
fore,  CMW  believes  that  Westlnghouse  in¬ 
sisted  upon  shop  repair  as  a  method  of 
insuring  Westlnghouse  off-site  ultrasionic 
Inspection  where  Westlnehouse  did  not  have 
the  capability  or  inclination  to  perform 
the  ultrasonic  inspection  on  site. 

F.  Summary  of  Need  for  Changes  in  Proposed 
Modification 

The  actions  of  GE  and  Westlnghouse  as  set 
forth  in  these  Objections  show  that  GE  and 
Westlnghouse  Intend  to  divide  customers  and 
monopolize  the  inspection  and  repair  of 
rotors.  Whether  this  be  done  by  actual  com¬ 
bination  or  “conscious  parallelism”  is  irrele¬ 
vant  since  GE  and  Westlnghouse,  individ¬ 
ually,  are  attempting  to  monopolize  the  in¬ 
spection  and  repair  market  with  respect  to 
each  manufacturer’s  own  equipment  and  do 
not  seek  to  inspect,  analyze  or  repair  rotors 
manufactured  by  the  other. 


The  Modification  as  presently  proposed  by 
the  parties  will  enable  GE  and  Westlnghouse 
to  monopolize  Inspections  and  repairs  by 
providing  a  legal  excuse  for  their  refusal  to 
provide  Information  necessary  for  an  in¬ 
dependent  organization  to  p>erform  these 
procedures. 

The  alternative  Modification  provisions 
proposed  by  CMW  wculd  avoid  the  adverse 
effects  of  the  proposed  Modification  on  the 
inspection,  analysis  and  repair  market  and 
would  foster  competition  in  that  market.  The 
changes  set  forth  in  Ebchlblt  “A”  are  needed 
if  the  intent  of  the  Government  in  obtaining 
remedial  relief  is  to  be  fully  realized.  With¬ 
out  the  suggested  changes,  the  proposed  Mod¬ 
ification  will  be  an  anticompetitive  instru¬ 
ment  which  may  be  used  by  the  defendants 
to  monopolize  the  inspection  and  repair 
market. 

The  terms  of  the  attached  Exhibit  “A” 
will  foster  competition  in  the  sale  of  turbine 
generators  to  a  greater  extent  than  the  orig¬ 
inal  proposed  Modification.  This  is  necessarily 
so  since  the  manufacturer’s  monopoly  of  the 
inspection,  analysis  and  repair  market  will 
create  an  artificially  increased  demand  for 
the  purchase  of  new  txirblne  generators  and 
since  competition  in  the  inspection  and  re¬ 
pair  aftermarket  will  reduce  the  number  of 
rotors  which  otherwise  would  be  condemned 
if  such  repair  services  were  performed  solely 
by  the  manufacturers.  Thus,  the  changes 
proposed  by  CMW  will  increase  the  prob¬ 
ability  that  the  Government’s  objective  in 
entering  into  the  consent  decrees  will  be 
achieved. 

Respectfully  submitted, 

Ralph  W.  Beznneb, 

Carol  A.  Macer, 

Attorneys  for 

Commercial  Machine  Works. 

Amendments  To  Modification  bt  Consent 
or  Final  Judgment  Entered  October  1,  1962 


>  Changes  from  the  proposed  Modification 
by  Consent  of  Final  Judgment  Entered  Octo¬ 
ber  1, 1962  are  italicized. 


Commercial  Machine  Works  requests  that 
paragraphs  3-7  of  the  Modification  by  Con¬ 
sent  of  Pinal  Judgment  Entered  October  1. 
1962  in  the  cases  of  United  States  of  America 
V.  General  Electric  Company  and  United 
States  of  America  v.  Westinghouse  Electric 
Corporation,  be  amended  to  state  as  follows:  * 
3.  Nothing  contained  herein  shall  be  con¬ 
strued  to  prohibit  the  defendant:  (a)  From 
conveying  Information  in  compliance  with 
any  order,  or  in  connection  with  participa¬ 
tion  in  any  proceeding,  of  a  court,  legislative 
body,  or  administrative  agency;  (b)  from 
conveying  information  to  any  person  re¬ 
tained  by  the  defendant  for  a  legitimate  pur¬ 
pose,  provided  that,  with  regard  to  any  such 
information  that  refers  or  relates  to  price, 
terms  and  conditions  of  sale,  exhaust  end 
load  limits,  and  performance  guarantees,  the 
defendant  shall  secure  from  such  person  a 
legally  binding  commitment  not  to  publish 
or  re-use  said  information;  (c)  from  using 
or  conveying  information  in  connection  with 
the  rendering  of  legal  advice  or  participating 
in  a  legal  proceeding;  (d)  from  respond^^g  to 
competition  by  changing  price  or  terms  and 
conditions  of  sale  furnished  to  a  customer  in 
a  manner  otherwise  consistent  with  the  pro¬ 
visions  of  this  decree;  or  (e)  from  complying 
with  contractual  commitments  to  any  cus¬ 
tomer  undertaken  prior  to  the  effective  date 
of  this  modification  by: 

(i)  Expressing  the  price  of  a  large  turbine- 
generator  in  terms  of:  (a)  a  price  book  or 
price  list  Issued  prior  to  the  effective  date  of 
this  modification,  or  (b)  a  multiplier  or  per¬ 
centage  established  prior  to  the  effective  date 
of  this  modification  applied  to  any  such  price 
book  or  price  list; 
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(11)  Expressing  the  price  or  any  perform¬ 
ance  guarantee  for  a  large  turbine-generator 
In  terms  of  a  formula  Included  or  incorpo¬ 
rated  by  reference  In  a  contract  entered  Into 
prior  to  the  effective  date  of  this  modlflca- 
tlon. 

(/)  from  usinp  or  conveying  information 
to  a  customer  in  connection  with  a  request 
by  that  customer  for  information  of  the  type 
enumerated  in  paragraph  4  hereof  with  re¬ 
spect  to  a  large  turbine  generator  purchased 
from  defendant  previous  to  the  date  of  said 
request. 

4.  The  defendant,  its  successors,  assignees 
and  transferees  are  ordered  to  supply  upon 
the  request  of  a  customer  the  following  fn- 
formation  with  respect  to  any  turbine  or 
generator  rotor  of  a  large  turbine  generator 
purchased  from  defendant  by  said  customer: 

(a)  all  bore  dimensions, 

(b)  all  flange(s)  dimensions. 

(c)  major  rotor  dimensions. 

(d)  location  and  overall  dimensions  of  tur¬ 
bine  wheels, 

(e)  gross  dimensions  and  weight  of  turbine 
blades, 

if)  metallurgical  properties  of  the  rotor  for 
purposes  of  ultrasonic  calibration. 

(p)  critical  flaw  sUe  and  location, 

(h)  temperature  distribution  in  the  rotor 
from  steam  inlet  through  exhaust  during 
start-up  and  changes  in  loading, 

(t)  rotational  speeds  during  conditions  of 
cold  start, 

ij)  speed  changes  from  on-line  to  standby 
condition, 

(fc)  rotor  material  chemistry, 

(l)  yield  strength,  elongation  characteristics, 
fracture  toughness  and  other  mechanical 
properties, 

(m)  stage  torques, 

(n)  load  cycling, 

(o)  recommended  stock  removal  and  bore 
surface  finish, 

(p)  criteria  for  acceptable  bore  condition, 
iq)  data  from  previous  internal  and/or  ex¬ 
ternal  inspections. 

5.  The  defendant  Is  ordered  to  retain  In 
Its  files  records  of  calculations  and  deter¬ 
minations  Involved  In  the  computation  of  a 
price  for  any  large  turbine-generator,  OY  In 
the  preparation  of  any  price  book  or  price 
list  for  such  machines,  for  a  period  of  five 
years  after  such  computation  or  preparation. 

6.  The  defendant.  Its  successors,  assignees 
and  transferees,  and  Its  officers,  agents  and 
employees  are  ordered: 

(a)  To  print  conspicuously  on  each  of  Its 
price  books  or  price  lists  for  the  sale  of  large 
turbine-generators  prepared  after  the  effec¬ 
tive  date  of  this  modification  a  notice  that 
distribution  of  the  price  book  or  price  list  to 
persons  not  employed  by  the  defendant  will 
constitute  a  violation  of  this  modification 
and  that  said  violation  may  be  punishable  as 
contempt  of  court:  and 

(b)  To  number  each  of  Its  price  books  or 
price  lists  for  the  sale  of  large  turbine-gen¬ 
erators  prepared  after  the  effective  date  of 
this  modification,  and  maintain  a  log  which 
shall  Indicate:  (1)  the  name  and  position  of 
every  person  to  whom  a  price  book  or  price 
list  Is  distributed,  and  (11)  the  date  of  such 
distribution. 

7.  The  provisions  of  this  modification  shall 
terminate  fifteen  years  from  Its  effective 
date,  except  that  section  2(a)  shall  terminate 
twenty-five  years  from  sadl  date  and  section 
2(k)  ten  years  from  said  date. 


8.  Sections  IV(D).  V(A).  and  any  other 
provision  of  the  Pinal  Judgment  entered  on 
October  1.  1962,  which  Is  Inconsistent  with 
the  provisions  contained  herein,  are  hence¬ 
forth  of  no  force  and  effect  insofar  as  they 
pertain  to  large  turbine-generators  as  defined 
herein. 

Dated: _ 


United  States  District  Judge. 

iNTOaMATION  NEXDEO  TO  PEEFOaM  PaxPAXA- 
noK,  Inspection,  Analysis  and  Repaek  of 
Tuxbine  and  Oeneeatoe  Rotoes 

Performance  of  the  following  functions  re¬ 
quires  the  Information  listed  below  each 
function: 

DOES  PEXPABATION 

All  flange(8)  dimensions.' 

Allflange(s)  dimentlons.' 

Major  rotor  dimensions.' 

Recommended  stock  removal  and  bore  sur¬ 
face  finish.' 

Criteria  for  acceptable  bore  conditions.* 

INSPECTION 

Dimensions  as  requested  In  bore  prep 
category.* 

Location  and  overall  dimensions  of  turbine 
wheels. 

Metallurgical  properties  of  the  rotor  for  pur¬ 
poses  of  ultrasonic  calibration.* 

Critical  flaw  size  and  location. 

Data  and  Information  from  previous  internal 
and/or  external  Inspections. 

Criteria  for  acceptable  bore  condition. 

ANALYSIS 

Dimensional  Information  as  requested  In 
each  category.* 

Gross  dimensions  and  weights  of  turbine 
blades. 

Temperature  distribution  In  the  rotor  from 
steam  Inlet  through  exhaust  during  start¬ 
up  and  changes  In  loading. 

Rotational  speeds  during  conditions  of  cold 
start. 

Speed  changes  from  on-line  to  standby  con¬ 
dition. 

Rotor  material  chemistry. 

Yield  strength,  elongation  characteristics, 
fracture  toughness  and  other  mechanical 
properties. 

Stage  torques.  ' 

Load  cycling. 

Critical  flaw  size  and  location. 

Data  and  Information  from  previous  and 
current  internal  and/or  external  Inspec¬ 
tions. 

EOTOE  BOEE  EEPAIE 

Bore  Enlargement /Bottle-boring 

Dimensions  and  criteria  requested  In  bore 
preparation  category.* 

Dimensional  recommendations  and  critical 
limitations  resulting  from  the  analysis 
category.* 

Localized  polishing  and/or  grinding 

Criteria  for  acceptable  bore  condition.* 
Recommendations  resulting  from  the  Inspec¬ 
tion  category.*  , 

Recommendations  and  critical  limitations  re¬ 
sulting  from  the  analysis  category.’ 


*  This  Information  Is  needed  to  quote 
competitively  on  the  function  under  which  It 
Is  listed. 


$ 
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In  th*  United  States  Disteict  Codbt  roR  the 
Eastern  District  or  Pennsylvania 

IClvU  No.  28228] 

United  States,  Plaintiff,  v.  General  Electric 
Company,  et  al..  Defendants. 

Objections  of  Richmond  Power  &  Light  or 

the  City  of  Richmond.  Indiana  to  the 

Proposed  Modification  of  Pinal  Judgment 

Entered  October  1,  1962 

Richmond  Power  &  Light  of  the  City  of 
Richmond,  Indiana  ("Richmond")  hereby 
objects  to  the  adoption  by  this  Court  of  the 
Proposed  Modification  by  Consent  of  Final 
Judgment  Entered  October  I,  1962  In  this 
case  filed  by  General  Electric  Company, 
Westlnghouse  Electric  Company,  and  the 
United  States  Department  of  Justice. 

BACKGROUND 

Richmond  Is  a  munlclpally-owned  electric 
system  serving  more  than  24,000  customers 
in  and  about  Richmond.  Indiana.  It  pur¬ 
chases  electricity,  at  wholesale,  from  a 
privately-owned  utility  and  In  addition,  owns 
generating  facilities  with  which  it  also  pro¬ 
vides  service.  Richmond's  interest  In  this  case 
stems  from  Its  purchase  after  1962  of  a  new 
60  megawatt  (mw)  General  Electric  turbine 
generator.  This  purchase  made  Richmond  a 
potential  antitrust  plaintiff  against  General 
Electric  on  grounds  similar  to  those  relied 
upon  by  American  Electric  Power  Company  In 
Its  antitrust  action  against  GenemI  Electric 
and  Westlnghouse  filed  on  December  29,  1971 
In  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  Civil  Action 
No.  71  Civ.  5677.  In  an  effort  to  avoid  a  multi¬ 
plicity  of  suits.  General  Electric  and  Westing- 
house  proposed  to  waive  the  statute  of  limi¬ 
tations  in  return  for  an  agreement  by  utili¬ 
ties  which  were  potential  plaintiffs  to  forbear 
from  filing  suit  until  after  final  disposition 
of  the  American  Electric  Power  Company 
case.  Such  agreements  between  Richmond 
and  General  Electric  and  between  Richmond 
and  Westlnghouse  were  executed  effective  as 
of  March  15.  1972.  Both  agreements  provided 
for  notification  of  Richmond  by  General 
Electric  and  Westlnghouse  of  any  modifica¬ 
tion  of  the  1962  Consent  Decree. 

Pursuant  to  these  agreements.  Richmond 
was  informed  of  the  proposed  modification 
by  letter  of  December  10,  1976,  and  further 
informed  by  letter  of  January  26,  1977  that 
Westinehouse  proposed  to  settle  the  Amer¬ 
ican  Electric  Power  antitrust  case.  Settle¬ 
ment  of  this  case  Is  contingent  on  the 
approval  by  this  Court  of  the  proposed 
modification  of  Its  1962  Consent  Decree. 

As  noted  earlier,  Richmond  Is  engaged  in 
the  generation  and  distribution  of  electricity 
at  retail.  Richmond  self-generates  a  portion 
of  its  requirements  and  purchases  the  re¬ 
mainder  at  wholesale  from  Indiana  and 
Michigan  Electric  Company,  a  wholly-owned 
subsidiary  of  American  Electric  Power  Com¬ 
pany  (hereafter  "AEP").  Richmond’s  genera¬ 
tion  plant  consists  of  the  60  mw  unit  In¬ 
stalled  In  1973  and  a  33  mw  unit  Installed 
in  1955.  Because  Its  peak  load  has  Increased 
to  106  mw  in  January  1977  and  because  Its 
33  mw  unit  Is  over  20  years  old,  Richmond 
must  in  the  near  future  purchase  additional 
generation  or  power  from  an  entity  having 
generation.  Since  Richmond  may  be  present¬ 
ly  barred  from  participation  In  large  gener¬ 
ating  units  under  Indiana  law,  it  Is  therefore 
a  potential  purchaser  of  combined  cycle  gen¬ 
erating  units. 

Richmond  objects  to  the  proposed  modi¬ 
fication  on  grounds  that  the  proposed  ex¬ 
emption  of  gas  turbines,  turbine-generators 
and  hydroelectric  turbine -genera  tors  as  well 
as  all  generating  units  with  an  electrical 
rating  of  100  mw  or  less  would  allow  General 
Electric  and  Westlnghouse  to  engage,  with¬ 


out  restriction,  in  possibly  anticompetitive 
communications  with  respect  to  precisely 
the  types  of  generating  units  Richmond  and 
other  like-sized  systems  might  be  likely  to 
buy«  As  will  be  explained  In  greater  detail 
below,  so-called  combined  cycle  (consisting 
of  a  gas  turbine  plus  a  steam  turbine)  gen¬ 
erating  units  are  extremely  Important  not 
only  to  municipal  utilities  such  as  Richmond 
but  to  larger  investor-owned  utilities  as 
well.  The  proposed  exclusions  of  the  modi¬ 
fication  serve  no  discernible  public  interest 
and  in  fact,  as  elaborated  below,  work  against 
the  legitimate  Interests  of  public  entitles 
such  as  Richmond.  Accordingly,  Richmond 
respectfully  requests  this  Court  either  to 
reject  the  proposed  modification  In  Its  en¬ 
tirety  or  to  modify  the  definition  of  "Large- 
Turbine-Generator"  so  that  gas  turbine 
units  and  hydroelectric  turbines  as  well  as 
units  of  100  mw  or  less  rating  are  covered 
by  the  protective  provisions  of  the  decree. 

ARGUMENT 

A.  The  Proposed  Modification  by  Consent  of 

Final  Judgment  (Entered  October  1,  1962 

in  United  States  v.  Westlnghouse,  et  al.. 

CivU  No.  28226.  V.S.  District  Court)  Im¬ 
properly  Denies  Protection  To  Transac¬ 
tions  in  Small  Electric  Generating  Units 

The  proposed  modifications  would  exclude 
from  the  decree  covering  "Large  Turbine- 
Generator"  units  both  gas  turbines  and 
hydroelectric  turbine  generators  specifically. 
The  modification  provides  for  the  following 
definition  of  "Large  Turbine-Generator”: 

“An  assembly  of  a  turbine  and  a  generator 
with  an  electrical  rating  of  100,000  kw  or 
more  used  for  the  production  or  generation 
of  electricity  on  land  by  the  use  of  steam, 
but  It  does  not  Include  marine  turbines  or 
marine  turbine-generators,  gas  turbines  or 
gas  turbine  generators,  hydroelectric  turbine 
generators  or  hydraulic  turbines.” 

From  the  standpoint  of  municipal  electric 
systems  and  rural  electric  cooperatives  In 
the  same  size  class  and  circumstances  as 
Richmond,  the  proposed  modification  to  the 
1962  Consent  Decree  expressly  leaves  un¬ 
protected  two  especially  Important  products: 
combined  cycle  units  and  hydmlectrlc  tur¬ 
bine  units.* 

Richmond  is  engaged  in  generating  Its  own 
capacity  and  energy  on  a  scale  smaller  than 
that  engaged  In  by  Investor-owned  utilities 
(i'lOU's”),  which  are  able  to  install  larger 
units  economically.  The  vast  majority  of 

*  Richmond  Is  limiting  Its  comments  here¬ 
in  to  the  combined  cycle  units.  However,  the 
exclusion  of  hydroelectric  turbine  units 
could  be  significant  to  publicly-owned  elec¬ 
tric  systems  which  are  in  a  position  to  pursue 
their  Interest  In  licensing  old  hydroelectric 
plants  subject  to  renewal  under  the  Federal 
Power  Act  or  new  hydro  sites.  Also,  under 
federal  laws,  municipal  systems  are  generally 
entitled  to  a  preference  over  privately-owned 
electric  systems  In  the  purchase  of  federally- 
generated  hydroelectric  power.  Except  In  the 
case  of  TVA.  U.8.  Government  projects  which 
generate  electricity  rely  almost  exclusively 
upon  hydro-electric  turbine  generators.  Ac¬ 
cordingly,  the  exclusion  of  hydroelectric  tur¬ 
bines  and  generators  from  the  definition  of 
Large  Turbine  Generators  would  deny  the 
protection  of  the  Proposed  Modification  to 
the  Federal  Government  and  other  entitles 
planning  to  undertake  hydroelectric  proj¬ 
ects.  To  the  extent  that  anticompetitive 
sales  practices  Increase  the  sales  price  of 
hydroelectric  turbines,  public  power  entities 
would  be  charged  excessive  prices.  If  projects 
were  deferred  or  cancelled,  public  power 
entitles  and  their  customers  would  be 
denied  '  an  Inexpensive  and  competitive 
source  of  power. 


systems  like  Richmond  purchase  all  or  part 
of  their  power  needs  at  wholesale  for  resale 
from  lOU's.  As  the  loads  of  these  smaller 
systems  grow,  the  economic  balance  often  tips 
In  favor  of  their  ownership  and  operation  of 
generating  units  for  serving  at  least  part  of 
their  loads  Instead  of  purchasing  their  entire 
requirements  at  wholesale.  When  Installation 
of  self-generation  is  undertaken.  It  Is  neces¬ 
sarily  added  In  small  amounts,  either  com- 
buslon  turbines  or  a  small  portion  of  a  large 
unit  being  built  by  other  systems.  In  a  pe¬ 
riod  of  Increasing  fuel  uncertainties,  there  is 
a  clear  need  for  many  smaller  systems  to  In¬ 
stall  combuslon  turbines  or  other  small  gen¬ 
erating  units  for  purposes  of  assuring  relia¬ 
bility  to  their  customers  and  to  enable  them 
to  purchase  shares  in  larger  units.* 

B.  Combined  Cycle  Units  Should  Be 
Covered  By  The  Decree 

Combined  cycle  generation  of  electricity 
requires  the  use  of  exhaust  gases  from  com¬ 
bustion  turbines  *  to  raise  steam  to  drive  a 
steam  turbine.  Combustion  turbines  are  char¬ 
acterized  by  low  capital  costs  and  high  oper¬ 
ating  costs  (as  compared  with  steam  tur¬ 
bines).  which  makes  combustion  turbines 
Ideal  for  serving  that  portion  of  a  system's 
electric  load  which  occurs  cyclically  and  for 
only  short  periods,  l.e.,  for  peaking  purposes. 
Nearly  all  electric  systems  have  such  loads. 
However,  combustion  turbines  are  not  as  re¬ 
liable  or  efficient  as  steam  turbines  nor  can 
they  be  run  for  as  many  hours  of  sustained 
operation,  principally  because  they  must  start 
and  stop  so  frequently  in  normal  operation. 
For  example,  steam  turbines  are  designed  to 
operate  up  to  8.000  hours  per  vear  and  pro¬ 
duce  a  kllowatthour  ("Kwh")  from  9,000 
BTU's  of  heat  input.  Combustion  turbines, 
by  comparison,  typically  operate  800-1500 
hours  per  year  and  use  12.000  BTU's  per 
kwh  generated. 

Over  time,  an  electric  utllltv  system  which 
has  purchased  combiution  turbines  (CT's  for 
a  few  years  of  peaking  services  may  incor- 
ix>rate  tho'e  CT's  Into  a  combined  cvcle  unit 
to  Improve  the  efficiencies  of  Its  svstem.  How¬ 
ever,  when  used  In  combined  cycle  units,  the 
OE  and  Westlnghouse  equipment  for  CT  and 
steam  turbines  are  not  Interchangeable,  so  a 
utllltv  must  of  necessity  purchase  the  same 
brand  for  the  entire  Installtalon.  In  this  situ¬ 
ation  a  buver  Is  particularly  vulnerable  to 
overcharges  on  the  second  Item  purchased. 
Thus.  It  Is  essential  that  neither  suonller 
company  be  able  to  utilize  the  Incompatlbll- 
itv  of  eoulnment  to  shelter  Its  prices  from 
the  nrotectlve  Impact  Intended  bv  the  origi¬ 
nal  decree. 

CONCLUSION 

For  the  foregoing  reasons.  Richmond  re- 
snect.rullv  requests  that  the  Proposed  Modi¬ 
fications  be  amended  to  eliminate  the  exemp¬ 
tion  of  combustion  turbines,  hydroelectric 
turbines  and  other  small  generating  units 
from  the  coverage  of  the  consent  decree. 

Respectfully  submitted. 

Robert  A.  Rosin, 

George  Spiegel, 

James  N.  Horwood. 
Frances  E  Francis, 
Attnrnevs  for  Rirhmond  Power  and 
Light  of  the  City  of  Richmond, 
Indiana. 

» Where  a  smaller  system  buys  "unit” 
power  or  a  portion  of  a  large  unit.  It  must 
still  provide  reserves  to  "back  up"  Its  pur¬ 
chase. 

*A  combustion  turbine  is  essentially  a  Jet 
engine.  For  many  years.  Pratt  A  Whitney  sold 
Its  Jet  engines  for  use  as  prime  movers  for 
electric  generating  units  and  was  a  major 
force  In  the  market  for  such  prime  movers. 
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NOTICES 


Of  Counsel:  Robert  A.  Rosin.  Esq.,  Room 
1600,  2  Penn  Plaza,  Philadelphia,  Pennsyl¬ 
vania  <215)L04-4190:  Spiegel  &  McDiarmid, 
2600  Virginia  Avenue,  N.W.,  Washington.  D.C. 
20037  (202)333-4500. 

February  8,  1977. 

Cetificate  of  Service 

I  hereby  certify  that  I  have  this  day  served 
the  foregoing  document  upon  each  party  to 
this  proceeding  by  deposit  In  the  United 
States  mail,  first  class  or  airmail,  postage 
prepaid,  this  8th  day  of  February,  1977. 

Frances  E.  Francis. 

Law  offices  of:  Spiegel  &  McDiarmid,  2600 
Virginia  Avenue,  N.W.,  Washington,  D.C. 
20037.  (202)  333-4500. 

February  8,  1977.* 

In  the  United  States  District  Court  of  the 
Eastern  District  of  Pennsylvania 

[Civil  No.  28228] 

United  States,  Plaintiff,  v.  General  Electric 
Coif^pany,  et  al.  Defendants. 

Amended  Objections  of  Richmond  Power  & 

Light  of  the  City  of  Richmond,  Indiana 

TO  the  Proposed  Modification  of  Final 

Judgment  Entered  October  1,  1962. 

Richmond  Power  &  Light  of  the  City  of 
Richmond,  Indiana  ("Richmond”)  previ¬ 
ously  filed  on  February  8,  1977  objections  to 
the  adoption  of  the  Proposed  Modification  to 
Consent  Decree  ("Proposed  Modification”). 
Pursuant  to  Rule  15(a) ,  Fed.  R.  Civ.  P.,  Rich¬ 
mond  hereby  amends  its  prior  objections  to 
(1)  eliminate  all  reference  to  and  discussion 
of  hydroelectric  turbine  generators  and  (ii) 
protest  the  lack  of  express  controls  in  the 
Proposed  Modification  upon  Defendants’  use 
or  dispos{il  of  documents  and  information 
turned  over  to  the  United  States  Department 
of  Justice  as  part  of  its  investigation  of  post- 
1962  anticompetitive  conduct  of  defendants. 
Richmond  also  protests  the  exclusion  of  in¬ 
ternal  combustion  turbines  potentially  use- 
able  in  combined  cycle  units  from  coverage 
in  the  Proposed  Modification.  In  addition, 
Richmond  protests  the  exemption  of  certain 
steam  turbine-generator  units  from  the  cov¬ 
erage  of  the  Proposed  Modification.  The  cur¬ 
rently  effective  Consent  Decree  covers  all 
steam  turbine-generators.  The  Proposed 
Modification-  would  exempt  all  units  rated 
100  megawatts  or  less.  For  the  reasons  stated 
in  its  February  8,  1977  Opposition  to  the 
Proposed  Modification,  Richmond  requests 
that  this  Court  reject  all  changes  in  the 
Decree  (such  as  the  100  megawatt  exemption 
in  the  Proposed  Modification)  which  would 
deny  small  electric  utility  systems  the  pro¬ 
tection  otherwise  available  under  the  Decree. 

Section  IV  of  the  Proposed  Modification  Ls 
intended  to  presen’e  the  right  of  potential 
private  plaintiffs  "to  bring  suit  for  damages 
or  injunctive  relief  arising  from  any  viola¬ 
tions  of  the  antitrust  laws  occasioned  by  De¬ 
fendants’  conduct.”  However,  the  Proposed 
Modification  would  place  no  express  restraint 
upon  Defendants’  use  or  destruction  of  doc¬ 
uments  and  information  furnished  the  De¬ 
partment  of  Justice  as  part  of  the  Depart¬ 
ment’s  investigation.  Moreover,  no  Justice 
Department  studies  have  been  released  with 
the  Department’s  memorandum  In  support  of 
modification  of  the  1962  Decree. 

Were  a  plaintiff  to  undertake  a  suit  against 
Defendants  for  post- 1962  price-fixing,  con¬ 
siderable  funds  would  have  to  be  expended , 
unnecessarily  in  pursuit  of  documents  and 
information  from  Defendants  and  for  having 
studies  conducted  by  experts.  Unless  this 
Court  orders  Defendants  to  preserve  docu¬ 
ments  furnished  by  Justice,  there  can  be  no 
assurance  that  data  made  available  to  the 


Department  would  be  preserved  for  possible 
examination  by  potential  plaintiffs. 

CONCLUSION 

Accordingly,  Richmond  urges  this  Court 
(i)  to  order  Defendants  and  the  Department 
of  Justice  to  preserve  all  records,  data,  com¬ 
munications  and  other  evidence  in  any 
medium  used  for  recording  written  or  printed 
words  and  numbers  that  relate  to  the  De¬ 
partment’s  Investigation  of  Defendants’  post- 
1962  pricing  activities:  (il)  to  eliminate  the 
exemption  for  certain  steam  turbine -genera¬ 
tors  in  the  Proposed  Modification  and  (ill)  to 
alter  the  blanket  exemption  for  combustion 
turbines  so  that  the  Consent  Decree  would 
apply  to  the  sale  of  combustion  turbines 
used  or  useable  as  part  of  a  combined  cycle 
plant. 

Respectfully  submitted, 

Robert  A.  Rosin, 

James  N.  Horwood, 
Frances  E.  Francis, 
Attorneys  for  Richmond  Power  di 
Light  of  the  City  of  Richmond, 
Indiana. 

Of  Counsel:  Robert  A.  Rosin,  Esq.,  Room 
1600.  2  Penn  Onter  Plaza.  Philadelphia,  Pa. 
(215)  LO4-4190;  Spiegel  &  McDiarmid,  2600 
Virginia  Avenue.  N.W.,  Washington,  D.C. 
20037. 

March  2,  1977. 

Certificate  of  Service 

I  hereby  certify  that  I  have  this  day  served 
the  foregoing  document  upon  each  party  to 
this  proceeding  by  deposit  in  the  United 
States  mail,  first-class  or  airmail,  postage 
prepaid,  this  2nd  day  of  March,  1977. 

Robert  A.  Rosin. 

Of  Counsel:  Robert  A.  Rosin,  Esq.,  Room 
1600,  2  Penn  Center  Plaza,  Philadelphia,  Pa. 
(215)  LO 4-4190 

March  2,  1977. 

United  States  District  Court  for  the  East¬ 
ern  District  of  Pennsylvania 

[Civil  No.  28228) 

United  States  of  America,  Plaintiff,  v.  Gen¬ 
eral  Electric  Company  and  Westinghouse 
Electric  Corporation,  Defendants. 

Government's  Response  To  Objections 
OF  Richmond  Power  &  Light  • 

’The  Government,  by  its  attorneys,  files  its 
response  to  the  objections  of  Richmond  Pow¬ 
er  &  Light  of  the  City  of  Richmond,  Indiana 
(hereinafter  "Richmond”)  to  the  Proposed 
Modification  of  the  Final  Judgments  entered 
herein  on  October  1,  1962.  The  Government 
does  not  oppose  Richmond's  participation  in 
this  action  as  amicus  curiae  but  will  object 
to  any  motion  by  it  to  Intervene  as  a  party  to 
this^  action.  Also,  the  Government  does  not 
concur  in  Richmond's  objections,  and  be¬ 
lieves  that  the  Proposed  Modification  is  in  the 
public  interest  and  should  be  entered. 

I.  introduction 

On  June  29,  1960,  the  Government  obtained 
an  indictment  charging  GE,  Westinghouse, 
and  Allls-Chalmers  Manufacturing  Corpo¬ 
ration  with  fixing  the  prices  of  turbine- 
generators.  Contemporaneous  with  the  in¬ 
dictment,  the  (Government  filed  a  civil  action 
against  the  corporations  in  which  it  sought 
an  injunctive  relief.  The  criminal  action 
eventually  resulted  in  the  imposition  of  fines 
and,  in  certain  Instances,  prison  sentences. 
The  civil  action  was  terminated  toy  the  entry 
of  consent  decrees  on  October  1,  1962.  The 
definition  of  “turbine-generator”  contained 
in  the  Indictment  and  complaint  was  es¬ 
sentially  the  same  as  the  following  definition 
contained  in  the  1962  consent  decrees: 


"Turbine-generator  unit”  means  an  as¬ 
sembly  of  a  turbine  and  a  generator  used  in 
the  production  or  generation  of  electricity 
on  land  by  the  use  of  steam,  but  it  does  not 
include  marine  turbines  or  marine  turbine- 
generators,  gas  turbines  or  gas  turbine-gen¬ 
erators,  hydro-electric  turbine-generators  or 
hydraulic  turbines.  (Emphasis  added.) 

On  December  10.  1976,  the  (Government, 
General  Electric  Company  and  Westinghouse 
Electric  Corporation  filed  a  Proposed  Modi¬ 
fication  of  the  1962  decrees.  Paragraph  1  of 
the  Proposed  Modification  states: 

Large  turbine-generator  means  an  as¬ 
sembly  of  a  turbine  and  a  generator  wltft  an 
electrical  rating  of  1(X),000  KW  or  more  used 
for  the  production  or  generation  of  electricity 
on  land  by  the  use  of  steam,  but  it  does  not 
include  marine  turbine-generators,  gas  tur¬ 
bines  or  gas  turbine-generators,  hydro-elec¬ 
tric  turbine-generators  or  hydraulic  turbines. 
(Emphasis  added.) 

Paragraph  7  of  the  Proposed  Modification 
provides  in  pertinent  part  • 

•  •  •  any  •  •  •  provision  of  the  Final 
Judgment  entered  on  October  1.  1962,  whlcl; 
is  Inconsistent  with  the  provisions  contained 
herein,  are  henceforth  of  no  force  and  effect 
insofar  as  they  pertain  to  large  turbine-gen¬ 
erators  as  defined  herein.  (Emphasis  added.) 

On  February  9,  197.7,  Richmond  filed  objec¬ 
tions  to  the  Proposed  Modification.  The 
utility  objected  to  the  definition  of  "large 
turbine-generator”  because  the  definition 
excludes  gas-turbines,  gas  turbine-genera¬ 
tors.  hydroelectric  turbine -generators,  and 
turbine-generators  with  an  electrical  rating 
of  less  than  lOO.OCX)  kilowatts.  On  March  2, 
1977,  Richmond  amended  its  objections, 
eliminating  all  references  to  hydroelectric 
turbine-generators,  and  protesting 

•  •  •  the  lack  of  express  controls  in  the 
Proposed  Modification  upon  Defendants’  use 
or  disposal  of  documents  and  Information 
turned  over  to  the  United  States  Depart¬ 
ment  of  Justice  as  part  of  its  investigation 
of  post- 1962  anticompetitive  conduct  of  de¬ 
fendants. 

In  support  of  its  objections  regarding  the 
definition  of  "large  turbine-generator,”  Rich¬ 
mond  relies  primarily  on  the  Importance  of 
combined  circle  units  to  small  utilities.  A 
combined  cycle  unit  employs  both  a  gas 
turbine  and  a  steam  turbine-generator;  the 
exhausit  from  the  gas  turbine  is  used  to  pro¬ 
duce  steam  which,  in  turn,  drives  the  steam 
turbine-generator.  Since  a  comparatively 
small  utility  like  Richmond  does  not  pur¬ 
chase  large  steam  turbine-generators,  it  must 
purchase  its  power  needs  at  wholesale  from 
a  large  utility.  When  Richmond  does  install 
generating  equipment,  it  purchases  gas 
turbines  or  gas  turbine-generators  to  produce 
additional  power  during  the  hours  of  the  day 
when  consumption  of  electricity  is  the  high¬ 
est.  l.e.,  peak  load  periods.  After  a  few  years, 
such  a  utility  might  purchase  a  steam  tur¬ 
bine-generator  rated  at  less  than  100,000  kw, 
and  use  it  in  conjunction  with  the  gas  tur¬ 
bine  as  a  combined  cycle  unit.  Because  Rich¬ 
mond  anticipates  that  it  might  need  to 
purchase  gas  turbines  and  steam  turbine 
generators  smaller  than  100,000  kw  for  use  in 
p.  combined  cycle  unit,  the  utility  desires 
that  the  benefit  of  the  Proposed  Modifica¬ 
tion  be  extended  to  these  units. 

n.  DISCUSSION 

A.  Inclusion  in  the  Proposed  Modification  of 

Gas  Turbine -Generators  and  Steam  Tur¬ 
bine-Generators  Rated  at  Less  Than 

100,000  kw  Is  Sot  Warranted 

The  1962  consent  decrees  entered  in  U.S.  v. 
General  Electric  Company,  Civil  No.  28228 
(E.D.  Pa.)  expressly  exclude  "gas  turbines  or 
gas  turbine-generators.”  Insofar  as  “gas  tur¬ 
bines  or  gas  turbine-generators”  are  con¬ 
cerned,  the  scope  of  the  Proposed  Modlfica- 
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tlon  is  identical  to  that  of  the  1962  consent 
decrees.  Richmond  thus  seeks  to  expand  the 
coverage  of  the  existing  consent  decrees  by 
urging  that  the  Proposed  Modlfloation  apply 
to  gas  turbines.' 

As  Richmond  acknowledges,  the  econom¬ 
ics  of  the  utility  Industrys  are  such  that  large 
steam  turbine-generators  comprise  a  distinct 
line  of  commerce.  Gas  turbine-generators  are 
smaller,  utilize  a  different  technology,  are 
used  for  different  purposes  and,  perhaps  meet 
Importantly  for  the  purposes  of  discussing 
Richmond's  objections,  are  marketed  sepa¬ 
rately  from  steam  turbine-generators.  For  ex¬ 
ample,  defendants'  price  books  covering 
steam  turbine-generators,  which  were  the 
focus  of  the  Illegal  agreements  which  the 
Government  believes  existed,  did  not  Include 
gas  turbines.  Also,  as  Richmond  acknowl¬ 
edges.  there  are  more  sellers  of  gas  turbines 
than  steam  turbines.  There  were  no  allega¬ 
tions  of  wrongdoing  concerning  gas  ttirblnes, 
and  therefore  the  Department  had  no  rea¬ 
son  to  Include  gas  turbines  In  Its  investiga¬ 
tion.  Absent  such  an  investigation,  and  ab¬ 
sent  evidence  of  illegal  conduct  regarding 
such  turbines,  the  Department  submits  that 
expanding  the  scope  of  the  Proposed  Modi- 
fleation  and  the  1962  consent  decrees  is 
unwarranted. 

Some  of  these  same  considerations  apply  to 
the  exclusion  from  the  proposed  Modification 
of  turbine-generators  rated  at  less  than  100.- 
000  kw.  While  OE  and  Westlnghouse  have 
accounted  for  the  very  great  portion  of  the 
sales  of  these  larger  machines  In  past  years, 
the  defendants  are  subject  to  more  competi¬ 
tion  from  other  sellers,  domestic  and  foreign, 
in  the  sale  of  machines  under  100,000  kw. 
Such  a  market  structure  makes  it  less  likely 
that  these  two  firms  could  Implement  and 
maintain  the  kind  of  understanding  which 
the  Government  believes  was  reached  regard¬ 
ing  the  larger  machines. 

In  suldltlon,  the  important  practical  con¬ 
cerns  of  enforcement  and  compliance  were 
factors  in  the  decision  to  exclude  small  ma¬ 
chines.  The  Proposed  Modification  Imposes 
comprehensive  restrictions  on  printed  pub¬ 
lications  and  oral  statements  by  corporate  of¬ 
ficials  and  salesmen.  It  also  requires  exten¬ 
sive  reorganization  of  Internal  records  and 
pricing  mechanisms.  The  decision  to  limit 
the  Proposed  Modification  to  steam  turbine- 
generators  over  100.000  kw  was  based  on  a  de¬ 
sire  to  reduce  to  manageable  proportions  the 


'  In  its  objections,  Richmond  uses  the 
terms  “gas  turbines”  and  “combustion  tur¬ 
bines.”  Both  terms  refer  to  the  same  product. 


problems  of  enforcement  and  compliance  as¬ 
sociated  with  these  extensive  provisions, 
while  at  the  same  time  not  compromising  the 
objectives  of  the  decree.  Presently,  there  are 
several  different  departments,  plants,  and 
marketing  groups  within  GE  and  Westing- 
house  associated  In  some  way  with  the  sale  of 
steam  turbine-generators.  By  limiting  the 
Proposed  Modification  to  large  turbine-gen¬ 
erators.  It  was  possible  to  reduce  the  number 
of  affected  plants  and  personnel  without  af¬ 
fecting  significantly  the  scope  of  the  decree. 

Also,  steam  turbine-generators  under  100,- 
000  kw  constitute  a  very  small  portion  of 
total  turbine-generator  sales.  Of  the  572 
generating  units  scheduled  for  addition  after 
October,  1975,  14  turbine-generators,  includ¬ 
ing  those  used  In  combined  cycle  units,  or 
less  than  3%,  were  rated  at  less  than  100.000 
kw. 

Further,  even  though  the  Proposed  Modi¬ 
fication  does  not  apply  to  gas  turbines  and 
turbine-generators  smaller  than  100.000  kw, 
the  modification  should  have  an  effect  on  the 
manner  in  which  GE  and  Westlnghouse  mar¬ 
ket  these  products.  TTie  Proposed  Modifica¬ 
tion,  and  the  memorandum  filed  In  support 
thereof,  describe  the  t)!^  of  conduct  which 
the  Government  believes  violates  Section  1 
of  the  Sherman  Act  as  well  as  the  existing 
consent  decrees  It  is  the  Intention  of  the 
Antitrust  Division  to  scrutinize  similar  con¬ 
duct  In  the  marketing  of  other  products,  and 
take  whatever  action  Is  warranted.  Con¬ 
sequently,  the  deterrent  effect  of  the  Pro¬ 
posed  Modification  should  provide  a  measure 
of  protection  to  small  utilities  like  Richmond 
which  purchase  gas  turbines  and  turbine- 
generators  rated  at  less  than  100.000  kw. 

Finally,  the  Proposed  Modification  will  not 
affect  the  scope  of  the  existing  decrees.  Para¬ 
graph  7  of  the  Proposed  Modification  only 
rescinds  provisions  of  the  1962  decree  which 
are  inconsistent  with  the  new  provisions. 
Since  the  new  decrees  apply  only  to  turbine- 
generators  of  over  100,000  kw,  all  of  the  pro¬ 
visions  of  the  1962  decrees  will  remain  In 
full  force  and  effect  with  respect  to  units 
under  that  size. 

B.  Richmond  Now  Has  Access  to  the  Docu~ 

mentary  Evidence  Relied  Upon  by  the 

Government  and  Is  Assured  of  Preserva¬ 
tion  of  That  Evidence  by  Defendants  For  At 

Least  One  Year 

In  Its  amended  objections.  Richmond  re¬ 
quests  that  the  Court  order  defendants  and 
the  Government  to  preserve  documents  fur¬ 
nished  to  the  Department  for  use  by  Rich¬ 
mond  In  any  private  damage  suit  it  may  bring 
against  GE  and  Westlnghouse.  The  Govern¬ 


ment  has  responded  to  a  similar  request  by 
Philadelphia  Electric  Company  (PE),  which 
was  made  as  a  part  of  PE's  petition  to  par¬ 
ticipate  as  amicus  curiae  in  these  proceed¬ 
ings.'  We  noted  that  PE  and  more  than  50 
other  utilities  have  entered  into  agreements 
with  GE  and  Westlnghouse  which  give  the 
utilities  access  to  a  repository  of  defendants' 
documents  coextensive  with  that  made  avail¬ 
able  to  the  Goverzmient.  The  agreements  per¬ 
mit  the  utilities,  through  designated  attor¬ 
neys,  to  examine  and  copy  all  documents  filed 
and  all  responses  by  defendants  to  discovery 
subpoenas  and  requests  In  the  private  anti¬ 
trust  suit  brought  against  GE  and  Westlng¬ 
house  by  American  Electric  Power  Company. 
The  agreements,  which  are  still  in  force,  re¬ 
quire  GE  and  Westlnghouse  to  retain  such 
documents  for  one  year  after  the  effective 
notice  of  termination  of  the  agreements. 

Richmond  has  entered  Into  such  agree¬ 
ments  with  GE  and  Westlnghouse.  as  Rich¬ 
mond  acknowledges  In  Its  objections.  Thus, 
Richmond  has  had  access  to  the  documents 
at  Issue,  and  those  documents  will  be  pre¬ 
served  by  defendants  for  at  least  one  more 
year.  The  documents  will  therefore  be  avail¬ 
able  to  Richmond  should  It  decide  to  bring  Its 
own  private  action.  It  Is  therefore  not  neces¬ 
sary  to  condition  the  entry  of  the  Proposed 
Modification  upon  preservation  and  disclo¬ 
sure  of  the  Government's  documents.  Never¬ 
theless,  as  Is  stated  In  the  Government's  re¬ 
sponse  to  PE's  petition,  the  Government  in¬ 
tends  to  preserve  those  materials  for  Its  own 
purposes  and  will  of  course  comply  with  any 
lawful  order  regarding  them. 

in.  CONCLUSION 

Richmond  Power  &  Light's  objections  to 
the  Proposed  Modification  should  be  over¬ 
ruled.  The  Proposed  Modification  to  the 
existing  decrees  In  United  States  v.  General 
Electric  Co..  Ctv.  No.  28226,  are  In  the  public 
Interest  and  should  be  entered. 

Dated:  March  14.  1977. 

John  W.  Clabk, 
Attorney,  Department  of  Justice. 
Mark  Lxddt, 

ViNCXNT  AlVKNTOSA, 
Rene  A.  Torxaoo,  Jr., 
Francis  P.  Newell. 

Attorneys.  Department  of  Justice. 


'  See  Petition  of  Philadelphia  Electric  Com¬ 
pany  For  Leave  to  Participate  as  Amicus 
Curiae  In  the  Proposed  Modification  By  Con¬ 
sent  of  the  Final  Judgment  Entered  October 
1.  1962.  and  the  Government  Memorandum 
In  response  thereto. 
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United  States  Disthict  Cootit 
Eastern  District  of  Pennsylvania 

[Civil  No.  28228] 

United  States  of  America,  PlalntllT,  v.  Gen¬ 
eral  Electric  Company  and  Westinghonse 
Electric  Corporation.  Defendants. 

Application  of  Appalachian  Power  Coh* 
PANT,  Indiana  &  Michigan  Power  Com¬ 
pany,  Kentucky  Power  Company  and 
Ohio  Power  Company  (“AEP”)  to  Appear 
AS  AmIcus  Curiae 

Appalachian  Power  Company,  Indiana  St 
Mchlgan  Power  Company,  Kentucky  Power 
Company  and  Ohio  Power  Company  are  op¬ 
erating  subsidiaries  of  American  EHectrlc 
Power  Company,  Inc.  and  are  collectively 
%.  referred  to  herein  as  “AEP".  They  seek  leave 
of  Court  to  appear  In  the  above  proceeding 
as  amicus  curiae  and  In  that  capacity  to 
present  their  views  with  respect  to  the  pro¬ 
posed  modifications  of  the  consent  decrees  as 
well  as  to  participate  In  any  hearings  on 
the  aforesaid  modifications  which  the  Court 
decides  to  hold. 

The  Department  of  Justice  has  stated  that 
it  has  no  objections  to  AEP  being  heard  as 
amicus  curiae  If  the  Court  determines  to 
do  so. 

AEP's  operating  subsidiaries  are  Investor- 
owned  electric  utilities  serving  consumers 
and  Industrial  users  In  a  seven  state  area 
running  from  southwestern  Michigan  In  a 
southeasterly  direction  through  parts  of  In¬ 
diana.  Ohio,  Kentucky,  West  Virginia  and 
Virginia  and  a  small  portion  of  Tennessee. 
AEP  has  purchased,  and  will  continue  to 
purchase,  large  quantities  of  turbine-genera¬ 
tors  In  order  to  produce  the  electricity  re¬ 
quired  by  the  public  In  Its  service  area. 
It  therefore  has  a  substantial  Interest  In 
the  restoration  of  competition  to  the  tur¬ 
bine-generator  Industry  which  the  proposed 
decretal  modficatlons  are  designed  to  achieve. 

In  addition,  as  shown  more  fully  below, 
the  present  proposed  consent  decree  modifi¬ 
cations  have  resulted  largely  from  the  efforts 
of  AEP  and  its  counsel.  Thus.  AEP  has  taken 
the  lead  In  the  effort  to  bring  competition 
to  the  domestic  sale  of  turbine-generators. 

Some  nine  years  ago,  In  1968,  AEP  com¬ 
plained  to  the  Justice  Department  with  re¬ 
spect  to  price  Identity  and  the  absence  of 
competition  In  the  sale  of  turbine-generators. 
In  December  1971,  four  of  AEP's  operating 
subsidiaries  filed  a  private  antitrust  suit 
against  QE  and  Westinghouse  In  the  South¬ 
ern  District  of  New  York.  (The  Complaint 
In  that  action,  entitled.  Appalachian  Power 
Company,  et  al.  v.  General  Electric  Corn- 
pany,  et  al.,  C.A.  No.  71  Civ.  5677  (S.D.N.Y.) 
Is  attached  hereto  for  the  Court’s  reference 
as  Exhibit  A.)  Based  upon  an  exhaustive  pre¬ 
suit  factual,  economic  and  legal  Investiga¬ 
tion,  AEP  concluded  that,  beginning  In  May 
1963  OE  and  Westinghouse  adopted  pricing 
policies  and  practices  which  suppressed  com¬ 
petition  In  violation  of  the  Sherman  Act  and 
the  1962  consent  decrees.  At  the  time  AEP 
commenced  Its  suit,  its  counsel  met  with 
Justice  Department  attorneys  and  explained 
the  bases  for  Its  action. 

AEP  substantiated  the  allegations  In  Its 
complaint  through  extensive  discovery.  In¬ 
cluding  production  of  some  350,(X)0  OE 
and  Westinghouse  documents  and  some  30 
depositions  of  their  executives.  Beginning 
In  1972,  by  agreement  with  the  defendants, 
the  documents  produced  In  AEP’s  action 
were  made  available  to  the  Department  of 
Justice.  When  AEP’s  counsel  began  to  take 
depositions  In  1974,  copies  of  the  transcripts 
and  exhibits  were  similarly  furnished  to  the 
Department.  During  1974,  1975  and  1976, 
AEP’s  counsel  had  numerous  conferences  to 
review  the  evidence  obtained  In  AEP’s  case 
with  Department  of  Justice  personnel  first 


In  the  Philadelphia  office  and  then  In 
Washington. 

In  order  to  secure  promptly  the  Injunc¬ 
tive  relief  that  Is  sorely  needed  in  the  tur¬ 
bine-generator  market.  AEP  recommeded  to 
the  Department  of  Justice  that  It  consider 
proceeding  by  way  of  modification  of  the 
1962  consent  decrees  and  thus  avoid  the 
delay  Inherent  in  a  plenary  suit.  We  also 
supplied  pertinent  legal  authorities  support¬ 
ing  the  validity  of  this  procedure.  In  addi¬ 
tion  we  submitted  memoranda  recommend¬ 
ing  specific  decretal  provisions  (Including 
many  of  those  Included  In  the  proposed 
modifications) . 

It  Is  obvious  that  the  Department  of  Jus¬ 
tice  has  relied  upon  the  evidence  we  furn¬ 
ished  In  fashioning  the  instant  proposed 
consent  decree  modifications.  Indeed,  the 
Department’s  Memorandum  In  support  of 
the  modifications  sets  forth  findings  that 
are  similar  to  those  alleged  In  AEP’s  Com¬ 
plaint  and  developed  In  the  course  of  Its 
litigation. 

AEP  and  Its  counsel  have  had  a  great  deal 
of  experience  in  dealing  with  OE  and  West- 
inghouae's  antitrust  violations  In  the  tur¬ 
bine-generator  Industry  even  prior  to  the 
present  phase  of  the  defendent’s  conspiracy. 
Thus,  AEP  operating  companies  were  also 
plaintiffs  In  the  prior  cases  based  upon  the 
1939-1959  turbine-generator  price  fixing  con¬ 
spiracy,  and  Its  lawyers  were  among  the  lead 
counsel  for  the  utility  plaintiffs  In  that  lit¬ 
igation  as  well  as  trial  counsel  In  the 
turbine-generator  conspiracy  trial  on  behalf 
of  the  Ohio  Valley  Electric  Corporation 
(OVEC).  Ohio  Valley  Electric  Corporation 
V.  General  Electric,  344  P.  Supp.  914 
(S.D.N.Y..  1965). 

AEP  wishes  to  appear  as  amicus  curiae  to 
lend  Its  wholehearted  support  to  the  pro¬ 
posed  modifications  to  the  consent  decrees. 
We  are  strongly  of  the  view  that  the  entry 
of  these  modifications  by  the  Court  will  be 
In  the  public  Interest.  Because  of  our  fa¬ 
miliarity  with  the  facts,  we  are  In  a  position 
to  appreciate  the  immense  value  of  the  pro¬ 
posed  consent  decree  modifications  to  the 
utility  Industry,  to  consumers  of  electricity 
and  to  the  nation  generally.  We  know,  based 
upon  our  long  years  of  effort  In  obtaining 
and  analyzing  the  relevant  evidence,  that 
each  of  the  proposed  decretal  provisions  Is 
aimed  at  a  specific  anticompetitive  practice 
which  has  been  detrimental  to  utilities  and 
the  public  and  which  Is  part  and  parcel  of 
the  overall  conspiracy  which  the  Justice  De¬ 
partment  describes  in  Its  Memorandum. 

We  are  aware,  however,  that  others  who 
do  not  have  access  to  the  relevant  evidence 
may  not  have  a  basis  for  understanding  the 
nature  and  effects  of  the  anticompetitive 
restraints  at  which  the  modifications  are 
directed.  Without  the  benefit  of  a  meaning¬ 
ful  factual  background,  a  party  might  be  un¬ 
able  to  appreciate  why  specific  types  of  con¬ 
duct,  which  might  be  unobjectionable  If 
viewed  In  isolation  or  In  other  circum¬ 
stances.  are  opposed  to  the  public  Interest 
In  the  context  of  the  turbine-generator  In¬ 
dustry.  Consequently,  it  might  be  helpful  to 
the  Court,  other  utilities  and  the  public  If 
AEP  were  afforded  the  opportunity  to  re¬ 
spond  to  comments  raised  by  others  and  to 
explain  why  the  modifications  are  necessary 
to  restore  competition. 

Besides  affording  It  a  familiarity  with  the 
relevant  facts.  AEP’s  private  action  also  gives 
it  a  special  Interest  In  the  present  proceeding 
since  the  proposed  modifications  would  pro¬ 
vide  injunctive  relief  similar  to  what  AEP 
was  seeking  In  Its  own  case;  and  AEP  has 
consequently  agreed  to  conditionally  set¬ 
tle  its  private  action  contingent  upon  the 
final  entry  of  the  instant  proposed  consent 
decree  modifications. 


Because  of  Its  unique  ability  to  assist  the 
Court  In  a  matter  of  Intense  public  concern 
and  its  strong  Interest  In  this  proceeding. 
AEP  should  be  permitted  to  appea  as  amicus 
curiae  In  accordance  with  the  common  prac¬ 
tice  In  this  Circuit.  See.  e  g.,  Richardson  v. 
United  States.  465  F.  2d  844  (3rd  Clr.  1972). 
cert,  denied.  410  VS.  955  (1973);  Super  Tire 
Engineering  Co.  v.  McCorkle,  469  F.  2d  911 
(3rd  Clr  1972),  rev’d  on  other  gounds,  416 

U. S.  115  (1974);  Allegheny  Ailines,  Inc.  v. 
Pennsylt^ania  Public  Utility  Commission,  465 
P.  2d  237  (3rd  Clr.  1972).  cert,  denied.  410  U.S. 
943  (1973);  Rosen  v.  Public  Service  Electric 
and  Gas  Co..  409  F.  2d  775  (3rd  Clr.  1969); 
Tamer  \.  Huffines,  408  F.  2d  42  (3rd  Clr. 
1969);  Mississippi  River  Fuel  Corp.  v.  Fed¬ 
eral  Power  Commission,  202  F.  2d  899  (  3rd 
Clr.  1953). 

Participation  by  amici  is  particularly  ap¬ 
propriate  where  the  Court  has  the  responsi¬ 
bility  for  protecting  the  public  Interest  In 
passing  upon  the  proposed  settlement  of  a 
Government  antitrust  action.  Indeed,  pri¬ 
vate  parties  have  frequently  appeared  as 
amici  curiae  In  consent  decree  proceedings 
In  civil  antitrust  suits  brought  by  the  Jus¬ 
tice  Department,  see.  e.g..  United  States  v. 
Automobile  Manufacturers  .Association,  Inc., 
307  F.  Supp.  617  (C.D.  Cal.  1969).  aff’d  per 
curiam  sub  nom.:  City  of  New  York  v.  Unit¬ 
ed  States.  397  U.S.  248  (19701;  United  States 

V.  Blue  Chip  Stamp  Co.,  272  F.  Supp.  432 
(C.D.  Cal.  1967).  aff'd  per  curiam  sub  nom.. 
Thrifty  Shoppers  Scrip  Co.  v.  United  States, 
389  U.S.  580  (1968).  as  well  as  in  criminal 
antitrust  prosecutions  where  a  defendant 
has  sought  to  change  Its  plea  from  guilty  to 
nolo  contendere.  United  States  v.  Darling- 
Delaware  Inc.,  1972  Trade  Cas.  11  73.818  (S.D.¬ 
N.Y.  1971). 

In  addition  to  the  foregoing  generally  ap¬ 
plicable  principles  of  law.  AEP  .should  be  al¬ 
lowed  to  participate  as  amicus  curiae  in  this 
proceeding  under  the  pertinent  provisions  of 
the  Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  §  18(b)-(h)  ("APPA").  Thus  the 
Justice  Department  has  expressly  recognized 
that  while  the  Act  Itself  may  not  be  appli¬ 
cable.  the  policies  underlying  Its  central  pro¬ 
visions  should  be  followed.  At  p.  1  of  Its 
memorandum,  the  Department  states; 

“Although  the  United  States  does  not 
deem  the  Antitrust  Procedures  and  Penal¬ 
ties  Act.  Pub.  L.  93-538.  15  U.S.C  §  16(b) 
through  (h),  applicable  to  this  proceeding. 
It  has  sought  In  this  memorandum  to  pro¬ 
vide  the  Court  and  the  public  with  the  type 
of  Information  ordinarily  provided  In  a  com¬ 
petitive  Impact  statement  filed  pursuant  to 
the  Act.” 

Then,  at  p.  4  of  Its  Memorandum,  the  De¬ 
partment  Indicates  that  It  exacted  from  the 
defendants  their  agreement  that  "the  modi¬ 
fication  would  be  effected  In  a  manner  con¬ 
sistent  with  the  disclosure  requirements  of 
the  Antitrust  Procedures  and  Penalties  Act. 
If  U.S.C.  S  16.” 

The  Justice  Department  also  recognized 
the  Importance  of  the  principles  of  public 
notification  and  participation  In  consent  de¬ 
cree  proceedings  which  are  embodied  in  the 
APPA  when  It  recently  moved  to  extend  for 
three  weeks  the  period  within  which  It  could 
receive  comments  on  the  proposed  modifica¬ 
tions.  See  Motion  To  Extend  The  Period  Af¬ 
ter  Which  The  Court  May  Enter  The  Pro¬ 
posed  Modifications  Of  The  Final  Judg¬ 
ments.  filed  February  1,  1977. 

The  same  policy  considerations  which  led 
to  the  application  of  the  foregoing  portions 
of  the  APPA  In  this  proceeding  likewise  sup¬ 
port  the  application  of  Subsection  (f)(3), 
which  provides  that  the  Court  may: 

“Authorize  full  or  limited  participation  in 
proceedings  before  the  court  by  interested 
persons  or  agencies,  including  appearance 
amicus  curiae  •  •  ••’  (emphasis  added) 
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As  demonstrated  above,  A£P  is  clearly  an 
“Interested  person”  who  should  be  permitted 
to  participate  in  this  proceeding  as  amicus 
curiae  under  the  APPA  as  well  as  under  gen¬ 
erally  applicable  legal  standards. 

CONCLUSIOK 

For  all  the  reasons  set  forth  herein,  AEP’s 
application  to  appear  in  this  proceeding  as 
amicus  curiae  should  be  granted. 

Dated:  February  17,  1977. 

Katk,  Scholer,  Fierman,  Hats  A  Handler 

Milton  Handler, 

DAvm  Klincsberc, 

Michael  D.  Blechman. 

Attorneys  for  Appalachian  Power  Com¬ 
pany,  Indiana  &  Michigan  Power  Company, 
Kentucky  Power  Company  and  Ohio  Power 
Company,  425  Park  Avenue,  New  York,  New 
Yoi*  10022.  212-759-8400:  Goodman  & 

Ewing,  1700  Market  St..  Philadelphia,  Pa. 
19103.  215-864-7700.  By:  Carole  Handler 
Schoenbach. 

United  States  District  Court 
Southern  District  of  New  York 
[Civil  Action  No.  71  Civ.  Complaint] 

Appalachian  Power  Company,  Indiana  and 
Michigan  Power  Company,  Kentucky  Power 
Company  and  Ohio  Power  Company,  Plain¬ 
tiffs,  against  General  Electric  Company  and 
Westinghouse  Electric  Corporation,  Defend¬ 
ants. 

Plaintiffs,  by  their  attorneys,  Kaye, 
Scholer,  Fierman,  Hays  &  Handler,  bring 
this  action  against  the  defendants  named 
herein  and  complain  and  allege  as  follows: 

I.  Jurisdiction  and  Venue 

1.  This  action  arises  under  Sections  4  and, 
16  of  the  Act  of  Congress  of  October  IS,  1914, 
c.  323,  38  Stat.  731, 737,  as  amended  (15  U.S.C. 
§§  15,  26),  commonly  known  as  the  Clayton 
Act,  to  recover  three-fold  the  damages  sus¬ 
tained  by  plaintiffs  as  a  result  of  their  being 
injured  in  their  business  and  property  by 
reason  of  defendants’  violations,  as  herein¬ 
after  alleged,  of  the  antitrust  laws  and  more 
particularly  of  Sections  1  and  2  of  the  Act  of 
Congress  of  July  2,  1890,  c.  647,  26  Stat.  209, 
as  amended  (15  U.S.C.  §§  1  and  2),  conunonly 
known  as  the  Sherman  Act,  and  to  prevent 
and  restrain  the  continuing  violation  by  the 
defendants  of  the  antitrust  laws. 

2.  Each  defendant  transacts  business  and 
is  found  within  the  Southern  District  of 
New  York. 

n.  THE  PARTIES 

3.  (a)  Plaintiff  Appalachian  Power  Com¬ 
pany  is  a  corporation  incorporated  under  the 
laws  of  the  Commonwealth  of  Virginia. 

(b)  Plaintiff  Indiana  &  Michigan  Power 
Company  is  a  corporation  incorporated  un¬ 
der  the  laws  of  the  State  of  Indiana. 

(c)  Plaintiff  Kentucky  Power  Company  is 
a  corporation  incorporated  under  the  laws  of 
the  State  of  Kentucky. 

(d)  Plaintiff  Ohio  Power  Company  is  a 
corporation  Incmporated  under  the  laws  of 
the  State  of  Ohio. 

(e)  Each  plaintiff  is  suing  on  account  of 
all  purchases  of  turbine-generator  units  as 
hereinafter  described  made  by  Itself  or  by 
any  other  company  whether  or  not  specifi¬ 
cally  named  herein  to  which  it  now  is  a  suc¬ 
cessor  in  interest  through  consolidation,  ac¬ 
quisition  or  otherwise.  As  used,  herein 
“plaintiff"  includes  all  such  companies  to 
which  a  plaintiff  is  a  successor  in  Interest. 

(f)  All  of  the  common  stock  of  the  fore¬ 
going  plaintiffs  is  owned  by  American  Elec¬ 


tric  Power  Company,  Inc.,  a  corporation  in¬ 
corporated  under  the  laws  of  the  State  of 
New  York. 

(g)  Each  of  the  plaintiffs  is  and  at  all 
relevant  times  has  been  engaged  among 
other  things  in  the  generation,  transmission, 
and  distribution  of  electric  energy. 

4.  (a)  Defendant  General  Electric  Com¬ 
pany  (hereinafter  referred  to  as  “OE”)  is  a 
corporation  incorporated  under  the  laws  of 
the  State  of  New  York,  is  qualified  to  do 
business  in  the  State  of  New  YcNk  and  main¬ 
tains  a  place  of  business  at  570  Lexington 
Avenue,  New  York,  New  York. 

(b)  Defendant  Westinghouse  Electric  Cor¬ 
poration  (hereinafter  referred  to  as  "West¬ 
inghouse”)  is  a  corporation  IncCTporated  un¬ 
der  the  laws  of  the  Commonwealth  of  Penn¬ 
sylvania,  is  qualified  to  do  business  in  the 
State  of  New  York  and  maintains  a  place  of 
business  at  200  Park  Avenue,  New  York,  New 
York. 

in.  NATURE  OF  INTERSTATE  TRADE  AND  COM¬ 
MERCE  AND  BACKGROUND  TO  THE  VIOLATIONS 

ALLEGED 

5.  As  used  herein,  “turbine  generator” 
means  an  assembly  of  a  turbine  and  a  gen¬ 
erator  including  accessories  used  in  the  pro¬ 
duction  or  generation  erf  electricity  on  land 
by  the  use  of  steam.  It  does  not  include  ma¬ 
rine  turbines  or  marine  turbine  generators, 
hydro-electric  turbine  generators,  hydraulic 
generators  or  any  unit  having  a  rated  ca¬ 
pacity  of  less  than  44  mw. 

6.  Turbine  generators  are  used  to  produce 
the  major  part  of  the  electric  energy  used  in 
the  United  States.  The  principal  purchasers 
and  users  of  these  turbine  generators  are 
electric  utility  companies.  Including  the 
plaintiffs,  and  also  various  governmental 
agencies  and  industrial  companies. 


7.  Each  defendant  is  and  has  been  for 
many  years  engaged  in  the  manufacture  and 
sale  of  turbine  generators  in  Interstate  trade 
and  commerce  to  customers  throughout  the 
United  States.  Since  in  or  about  1965,  and 
continuing  to  th*  date  of  the  filing  of  this 
complaint,  the  defendants  have  manufac¬ 
tured  100%  of  the  total  nroduction  of  tur¬ 
bine  generators  in  the  United  States.  Since 
in  or  about  November  1962,  when  Allls- 
Chalmers  Manufacturing  Company  (herein¬ 
after  referred  to  as  “Allls-Chalmers")  stop¬ 
ped  accepting  orders  for  the  manufac'ture  of 
turbine  generators  in  the  United  States,  de¬ 
fendants  have  been  the  only  companies  ac¬ 
cepting  such  orders. 

8.  During  the  period  of  the  violations  al¬ 
leged  herein,  turbine  generators  of  the  size 
ordered  by  plaintiffs  were  made  to  order  by 
the  defendants  and  normally  required  be¬ 
tween  three  and  four  years  for  completion. 
The  pricing  of  turbine  generators  has  been 
based  on  price  books  Issued  by  the  manu¬ 
facturers.  The  price  books  contain  prices, 
commonly  referred  to  as  “book.”  “list”  or 
"published”  prices,  for  different  types  of  tur¬ 
bine  generator  units  as  well  as  units  with 
various  components,  specifications  and  ac¬ 
cessories.  The  price  books  also  contain  terms 
and  conditions  of  sale.  Actual  selling  prices 
historically  have  been  at  book  price  or  at 
prices  below  the  book  price  level,  based  on  a 
percentage  discount  or  multiplier  applied  to 
the  book  price.  Prices  also  have  been  subject 
to  adjustment  between  the  date  of  order  and 
the  date  of  delivery  of  the  turbine  generator 
based  on  Intervening  changes  in  book  price 
or  published  discount. 

9.  The  history  of  the  behavior  of  turbine 
generator  prices  is  refiected  in  the  following 
table  which  sets  forth  changes  for  illustra¬ 
tive  units  during  the  period  1948  to  date: 


Published  Price  Changes. — I94S-62 — Average  book  priee  changes  for  tiirMne 
generators — substantially  all  sizes 


Dale  of  OR  rhange 


Date  of  Westinghouse  change 


Percentage 

change 


Dee.  27, 1948 . Dec.  30, 1948 . 

Oct.  16,  1950 . Oct.  21, 1950 . 

Dec.21,1951 . - .  Dec.20.  1951 . 

Mar.  30,  1953. . . . .  Apr.  10.  1!153 . . 

Sept.  12,  1955 . Sept.  16,  1955 . 

Apr.  30,  1956 . June  11, 1956 . 

Sept.  24,  1956 . Sept.  28,  1956,  Dec.  31, 1956 

July  I.  1957 . . . . . July  5,  1957 . 

Dec.  23,  1957 . . Jan.  7,  1958 . 

Apr.  28,  1958 . - . May  12.  1958 . . . 

July  10, 1959 . . .  .  July  1.3,  19.59 . 

Oct.  26,  1959 . Oct.  27,  1959 . 

Mar.  27,  1961 . . . - . Apr.  10, 1961 . 


+  10.0 
+  10. 1 
+  3.3 
+  10.0 
+  10.0 
+  10.1 
+9.  9 
+.5.0 
+2.5 
+.3.1 
-6.0 
-5.0 
-12.5 


1963-1971 — Changes  in  book  prioc  and  published  discount  for  737.61  MW,  tandem 
compound,  4-ftoir  turbine  generator  without  side  erhausj^ 


Date 


May  20, 1963 . 

Jan.  16, 1964 . . 

June  8,  1964 . 

Sept.  21, 1964 . 

Oct.  28, 1965 . 

July  11,  1966 . 

Oct.  28,  1966 . 

.May  15,  1967 . 

Aug.  5, 1968 . 

June  30, 1969 . 

Feb.  9, 1970 . 

Dec.  21, 1970 . 

Aug.  2, 1971 . 


UR  actual 
selling  price 


Westinghouse 
actual 
selling  price 


Percentage 

change 


TIO.  722,042 

Dec.  2.  1963 . 

*10,722,042  ... 

11,286,360 

Jan.  21, 1964 . 

11. 286,360 

+.5.26 

11,004,201 

-2..Vt 

July  9,  1964 . 

11,8.50,678 

+5.00 

11, 286,360 
11,817,499 

Aug.  18,  1964 . 

11,286,360 

-4.76 
+  2.56 

Nov.  1.  1965 . 

11,817,49<* 

+  4.71 

12,  .566;  514 

July  12, 1966 . 

_ 

121566,514 

+6.34 

13,305.721 

Feb.  1.  1967 . 

13,305,721 

+5.88 

14.245.135 

May  19, 1967 . 

14,245, 135 

+  7.06 

14,857,829 

Aug.  7, 1968 . 

14,8.57,829 

+  4.30 

15,733,337 

Aug.  9,  1969 . 

_ 

15,733,337 

+  5.89 

16,658,827 

Feb.  23,  1970 . 

16,6.58,827 

+.5.88 

17,584,318 

Jan.  14, 1971 . 

17,  .584, 318 

+5.56 

18, 201, 312 

Aug.  6,  1971 . . 

18,201,312 

+  5.  21 
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During  the  period  from  1949  through  1958. 
book  prices  of  both  defendants  rose  steadily 
and,  except  for  minor  variations.  In  approxi¬ 
mately  the  same  amounts.  During  this  pe¬ 
riod,  the  turbine  generator  book  prices  of 
GE  and  Westinghouse,  as  well  as  Allis-Chal- 
mers,  were  substantially  the  same.  During 
1949  through  mld-1959,  the  average  dis¬ 
count  off  book  price  given  to  buyers  for  all 
units  was  less  than  5^ . 

10.  In  the  period  from  mid- 1959  to  in  or 
about  1963,  book  prices  declined;  and  sub¬ 
stantially  larger  discounts  were  granted 
from  book  prices,  causing  actual  selling 
prices  to  decline  even  more  than  book  prices 
did.  The  average  discount  from  book  In  the 
first  quarter  of  1961  was  36.5*Z  In  contrast 
to  the  largest  average  discount  for  any  quar¬ 
ter  prior  to  1959  of  10.3 St. 

11.  The  existence  of  a  combination  and 
conspiracy  In  restraint  of  trade  In  violation 
of  Section  1  of  the  Sherman  Act,  beginning 
at  least  as  early  as  1952  and  continuing  up 
to  mid- 1959,  affected  the  level  of  prices  for 
turbine  generators  and  prevented  larger  dis¬ 
counts  which  might  have  resulted  from  In¬ 
tentional  price  reductions  or  Inadvertent 
price  errors.  The  purpose  of  the  conspiracy 
was  to  establish  uniform  book  prices  and  to 
maintain  actual  selling  prices  as  close  as 
possible  to  book. 

12.  The  widening  of  discounts  off  book  and 
the  resultant  price  drop  after  1959  Is  attrib¬ 
utable,  at  least  In  substantial  part,  to  com¬ 
petitive  market  forces  which  were  permitted 
to  operate  freely  following  the  Interruption 
of  conspiratorial  activities  brought  about  by 
the  following  government il  actions:  On 
June  29,  1960,  in  the  United  States  District 
Court  for  the  Eastern  District  of  Pennsyl¬ 
vania,  the  United  States  Instituted  Criminal 
Action  No.  20,401  and  Civil  Action  No.  28,228 
against  the  defendants  named  herein  and 
Allls-Chalmers  alleging  a  combination  and 
consplr.tcy  to  fix  prices  In  violation  of  Sec¬ 
tion  1  of  the  Sherman  Act.  On  December  8. 

1960,  the  defendants  herein  pleaded  guilty 
In  the  criminal  action,  and  on  February  13, 

1961,  Judgment  was  entered  as  to  each  of 
them.  On  October  1,  1962,  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania  entered  a  consent  judgment  in 
the  civil  action,  which  set  forth  defendants’ 
obligations  under  the  antitrust  laws  In  the 
marketing  and  sale  of  turbine  generators. 
Thus,  the  decree  prohibited  defendants, 
among  other  things,  from  directly  or  Indi¬ 
rectly  entering  Into  any  contract,  arrange¬ 
ment,  understanding,  plan  or  program  to 
eliminate  or  suppress  unreasonably  competi¬ 
tion;  allocate  or  divide  markets;  maintain 
prices,  pricing  methods  or  terms  and  condi¬ 
tions  of  sale;  submit  non-competitive  bids 
or  quotations;  or  hinder  third  party  competi¬ 
tors  or  those  buying  from  them.  The  Judg¬ 
ment  also  directed  each  defendant,  not  later 
than  one  year  from  the  effective  date  thereof. 
Individually  and  Independently,  to  review 
and  determine  its  book  prices  for  turbine 
generators  based  upon  lawful  considerations. 
Plaintiffs  herein,  being  purchasers  of  turbine 
generators,  were  persons  who  had  suffered 
by  reason  of  the  combination  and  conspiracy 
that  was  the  subject  of  the  Judgment  and 
for  whose  benefit  the  Judgment  was  entered 
by  consent  of  the  parties  thereto  In  order 
to  restore  and  maintain  competitive  condi¬ 
tions  in  the  market. 

13.  In  February  1961,  shortly  before  a  March 
book  price  reduction.  GE  s  pricing  personnel 
for  large  steam  turbine  generators  decided 
that  “new  quotations  would  be  made  at  book 
price  and  prices  would  not  be  negotiated 
below  this  level”  Nevertheless,  after  OE  pub¬ 
lished  Its  new'  book  prices  in  March  1961  and 
until  early  1963,  discounts  continued  to  be 
negotiated  competitively  to  levels  which  av¬ 
eraged  approximately  30'; ,  and  selling  prices 
continued  to  decline.  It  was  thus  apparent 


that  Independent  or  unilateral  action  by  the 
defendants  could  not  increase  prices  above 
the  competitive  market  levels  to  which  they 
had  declined  after  government  proceedings 
had  Interrupted  their  conspiratorial  activity. 

14.  On  or  about  May  18.  1963  and  Decem¬ 
ber  2.  1963,  GE  and  Westinghouse  succes¬ 
sively  instituted  new  price  books  which  were 
substantially  the  same.  GE  announced  that 
It  would  quote  all  turbine  generators  at  24% 
below  the  new  book  prices.  Similarly,  West¬ 
inghouse  put  Into  effect  a  new  selling  policy 
pursuant  to  which  It  would  not  grant  dis¬ 
counts  greater  than  24%  off  the  new  book 
prices.  In  order  to  assure  Westinghouse,  as 
well  as  customers,  that  It  would  not  deviate 
from  Its  new  practice  of  refusing  to  negotiate 
from  the  book  price  and  single  published 
discount,  OE  Included  a  “price  protection 
policy”  In  each  of  its  turbine  generator  sales 
contracts  pursuant  to  which  it  would  im¬ 
pose  substantial  penalties  on  Itself  for  any 
such  deviation.  Under  this  provision.  OE  ob¬ 
ligated  Itself.  In  the  event  It  quoted  a  price 
below  the  book  price  and  published  discount, 
to  grant  that  lower  price  retroactively  to  all 
purchasers  who  ordered  turbine  generators 
In  the  preceding  six  months.  OE  also  an¬ 
nounced  that  It  would  certify  In  writing  to 
each  purchaser  that  its  price  was  In  com¬ 
pliance  with  the  “price  protection”  policy, 
and  that  It  would  allow  purchasers  to  cause 
an  audit  to  be  made  of  GE's  quotations  to 
others  In  order  to  verify  such  compliance. 

15.  Since  1963,  on  Information  and  belief, 
defendants  have  suppressed  competition  in 
price  by  following  a  practice  of  not  deviat¬ 
ing  from  their  uniform  book  prices  and 
single  published  discount  for  any  reason  In¬ 
cluding  design,  type,  quantity  or  time  of 
delivery.  Through  their  Joint  efforts  de¬ 
fendants  have  resumed  their  combination 
and  conspiracy  to  fix  prices  and  terms  and 
conditions  of  sale  for  turbine  generators, 
and  they  have  controlled  the  price  of  turbine 
generators,  maintained  book  prices  and 
published  discounts  that  are  essentially  the 
same,  raised  book  and  actual  selling  prices 
In  uniform  amounts  and  have  sold  turbine 
generators  at  uniform  prices,  all  in  violation 
of  the  antitrust  laws,  as  alleged  In  detail 
below.  As  a  result  of  defendants’  acts  and 
practices  subsequent  to  the  various  govern¬ 
ment  and  private  litigations  against  them, 
the  purpose  of  the  Judgments  therein,  to  re¬ 
store  price  competition  In  the  sale  of  turbine 
generators,  was  never  achieved. 

IV.  VIOLATIOS  ALLEGED 

16.  Beginning  at  least  as  early  as  May  1963 
and  continuing  thereafter  up  to  and  Includ¬ 
ing  the  date  of  filing  of  this  complaint,  the 
defendants.  In  violation  of  Sections  1  and 
2  of  the  Sherman  Act.  have  entered  Into  con¬ 
tracts  and  engaged  In  a  combination  and 
conspiracy  In  reasonable  restraint  of  the 
aforesaid  Interstate  trade  and  commerce  in 
the  sale  of  turbine  generators;  and  have  com¬ 
bined  and  conspired  and  attempted  to  mo¬ 
nopolize  and  have  monopolized  such  trade 
and  commerce.  ’The  defendants  threaten  to 
and  will  continue  such  violations  unless  the 
relief  hereinafter  prayed  for  is  granted. 

17.  'The  aforesaid  violations  of  the  anti¬ 
trust  laws  have  consisted  of  a  continuing 
agreement,  understanding,  concert  of  action, 
plan  and  course  of  dealing  by  and  between 
the  defendants,  the  substantial  terms  and 
purposes  of  which  have  Included,  among 
other  things: 

(a)  The  elimination  and  suppression  {>f 
price  competition  in  the  sale  of  turbine 
generators. 

(b)  The  establishment  and  maintenance  of 
uniform  prices,  pricing  methods,  and  terms 
and  conditions  of' sale  for  turbine  generators, 
as  well  as  Increasing  prices  to  purchasers. 
Including  the  plaintiffs. 


(c)  ’The  submission  of  non-competitive 
price  quotations  and  bids  for  turbine  genera¬ 
tors  to  purchasers.  Including  the  plaintiffs. 

(d)  The  establishment  and  maintenance 
of  non-competitive  price  structures  so  that 
competition  would  be  restrained  or  elimi¬ 
nated.  existing  market  shares  would  be  main¬ 
tained,  and  monopolistic  conditions  would 
prevail. 

(e)  TTie  willful  acquisition  and  mainte¬ 
nance  of  the  power  to  control  prices  and 
terms  and  conditions  of  sale  for  turbine 
generators,  and  to  exclude  competition  In 
the  sale  of  turbine  generators  in  the  United 
States. 

18.  The  defendants  intended  to  exercise  the 
power  which  they  sought  to  and  did  acquire 
as  alleged  in  paragraph  17  above. 

V.  ETTECTS 

19.  Defendants’  violations  hereinabove 
alleged  have,  among  other  things,  had  the 
following  effects; 

(a)  'The  defendants  established  book  prices 
which  were  and  continue  to  be  substantially 
the  same. 

(b)  'The  defendants  established  a  pricing 
method  consisting  of  the  application  of  a 
single  uniform  discount  or  multiplier  to  the 
book  price  whereby,  on  Information  and  be¬ 
lief,  actual  prices  have  been  determined  with¬ 
out  deviation  for  any  reason  Including  de¬ 
sign,  type,  quantity  or  time  of  delivery.  ^ 

(c)  Book  prices  and  actual  selling  prices 
were  Increased  steadily  by  both  defendants 
in  approximately  the  same  amounts  at  or 
about  the  same  time  as  Indicated  In  para¬ 
graph  9  above.  On  information  and  belief, 
book  and  actual  prices  have  been  increased 
substantially  more  than  the  Increase  In  the 
cost  of  manufacturing  turbine  generators. 

(d)  In  order  to  bring  about  substantially 
the  same  result  as  if  the  price  changes  had 
been  precisely  simultaneous,  on  Information 
and  belief,  the  defendants  have  honored  pre¬ 
increase  quotations  to  customers  for  periods 
of  about  thirty  or  sixty  days  after  a  price  In¬ 
crease.  thus  avoiding  the  competitive  effect 
of  any  apparent  temporary  difference  In 
prices  between  the  date  of  GE's  price  in¬ 
crease  and  the  announcement  of  a  similar 
change  by  Westinghouse. 

(e)  The  defendants  simplified  and  revised 
their  price  books  to  ensure  that  actual  prices 
would  be  uniform  and  Inadvertent  pricing 
errors,  which  could  lead  to  price  reductions, 
would  be  avoided. 

(f)  Material  terms  and  conditions  of  sale 
of  the  defendants.  Including  price  escala¬ 
tion,  terms  of  payment,  warranty  against  de¬ 
fects,  obligation  to  repair  or  replace  defec¬ 
tive  equipment  and  definition  of  delivery  for 
purposes  of  payment,  were  essentially  the 
same. 

(g)  Non-competive  bids  and  quotations 
were  submitted  to  purchasers  Including 
plaintiffs,  and  defendants  have  refused  to 
negotiate  or  bargain  competitively.  For  ex¬ 
ample,  In  or  about  the  latter  part  of  1965  and 
early  1966,  each  of  the  defendants,  despite 
their  express  policy  of  adhering  to  prior 
quotations  for  a  specified  period  following 
price  Increase  announcements,  refused  to  sell 
plaintiffs  more  than  one  turbine  generator  at 
prices  quoted  prior  to  the  defendants’  par¬ 
allel  book  price  Increases  effective  as  of  Oc- 
tobsr  28,  1965  and  November  1,  1965.  Whereas 
either  manufacturer  could  have  obtained  an 
order  for  at  least  two  units  If  It  had  been 
willing  to  make  the  earlier  price  available  on 
all.  the  result  was  that  the  order  was  divided 
between  them.  Each  defendant  also  has  re¬ 
fused  to  deviate  from  Its  book  prices  and 
published  discount  for  a  sale  of  two  or  more 
turbine  generators,  although  the  sale  to  the 
same  customer  at  the  same  time  of  two  or 
more  turbine  generators  of  like  design  would 
have  permitted  considerable  savings  by  the 
manufacturer. 
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(h)  Actual  and  potential  competition  In 
the  manufacture  and  sale  of  turbine  genera¬ 
tors  to  purchasers  In  the  United  States,  In¬ 
cluding  plaintiffs,  has  been  adversely  affected 
by  the  violations. 

(1)  Purchasers,  including  plaintiffs,  have 
been  deprived  of  the  benefits  of  free  compe¬ 
tition  in  the  determination  of  prices  ^nd 
terms  and  conditions  of  sale  for  turbine  gen¬ 
erators,  as  required  by  both  the  consent 
judgment  and  the  antitrust  laws. 

(j)  Defendants  have  monopolized  and 
continue  to  monopolize  the  aforesaid  inter¬ 
state  trade  and  commerce. 

VI.  DAMAGES 

20.  During  the  four  year  period  prior  to  the 
date  of  the  filing  of  this  complaint,  the  plain¬ 
tiffs  purchased  or  received  delivery  of  a  mini¬ 
mum  of  six  turbine  generators  from  the  de¬ 
fendant  GE  and  one  turbine  generator  from 
the  defendant  Westinghouse.  The  total  price 
of  such  equipment  purchased  from  OE  Is  ap¬ 
proximately  $87,000,000;  and  the  price  of 
such  equipment  purchased  from  Westing- 
house  is  approximately  $12,000,000.  The  prices 
of  all  of  plaintiff’s  purchases  of  turbine  gen¬ 
erators  were  adversely  affected  by  defendants’ 
aforesaid  violations  of  the  antitrust  laws. 

21.  During  the  fcur  year  period  prior  to  the 
date  of  the  filing  of  this  complaint,  the  plain¬ 
tiffs  purchased  or  received  delivery  of  four 
turbine  generators  from  suppliers  other  than 
the  defendants,  the  prices  of  which  were  ad¬ 
versely  affected  by  defendants’  aforesaid  vio¬ 
lations  of  the  antitrust  laws. 

22.  Each  plaintiff,  by  reason  of  defendants' 
violations  of  the  antitrust  laws,  paid  or  con¬ 
tracted  to  pay  for  each  turbine  generator  re¬ 
ferred  to  In  paragraphs  20  and  21  a  price 
higher  than  the  price  It  would  have  paid  or 
contracted  to  pay  had  defendants’  violations 
not  occurred.  ’The  difference  between  the 
price  paid  or  to  be  paid  and  the  price  payable 
had  the  violations  not  occurred,  together 
with  such  additional  expenses  (Including  ap¬ 
plicable  taxes,  insimance  premiums.  Interest, 
etc.)  as  were  Incurred  as  a  result  of  such 
excessive  price,  constitutes  Injury  to  the 
business  and  property  of  each  plaintiff  and  Is 
the  damage  arising  out  of  the  purchase.  ITie 
exact  amount  of  each  plaintiff’s  damages 
cannot  now  be  stated  precisely  pending  com¬ 
pletion  by  each  plaintiff  of  Its  dKcovery  and 
analysis  of  the  pertinent  records  and  other 
evidence  Including  information  to  be  ob¬ 
tained  from  the  defendants  and  other  per¬ 
sons  to  determine  the  amount  of  the  over¬ 
charge  paid  or  to  be  paid  by  It  for  each  tur¬ 
bine  generator. 

23.  Plaintiffs  must  continue  to  purchase 
turbine  generators  in  order  to  supply  electric 
power  to  their  customers,  and  such  purchases 
will  continue  to  be  adversely  affectM  by  the 
violations  hereinabove  alleged  unless  the  re¬ 
lief  prayed  for  below  is  granted. 

Wherefore,  each  plaintiff  prays; 

(1)  That  It  be  adjudged  and  decreed  that 
the  defendants  and  each  of  them  have  con¬ 
tracted,  combined  and  conspired  to  restrain 
Interstate  trade  and  commerce  In  turbine 
generators  and  have  monopolized,  combined 
and  con^>ired  to  moni^lize  and  have  at¬ 
tempted  to  monopolize  such  trade  and  com¬ 
merce  In  violation  of  Sections  1  and  2  of  the 
German  Act. 

(2)  That  judgment  be  entered  In  favor  of 
each  plaintiff  in  an  amount  three-fold  the 
amount  of  the  damages  stistalned  by  It  as  a 
result  of  defendants’  violations  of  Sections  1 
and  2  of  the  Sherman  Act  wgether  with  the 
costs  of  this  action.  Including  a  reasonable 


attorney’s  fee,  all  as  provided  by  Section  4 
of  the  Clayton  Act. 

(3)  That  the  defendants  and  all  persons 
acting  on  their  behalf  be  permanently  en¬ 
joined  and  restrained  from,  in  any  manner, 
directly  or  indirectly,  continuing  the  afore¬ 
said  contracts,  combination  and  conspiracy 
to  restrain  and  monopolize,  the  attempt  to 
monopolize,  and  monopolization  of  Interstate 
trade  and  commerce,  as  hereinabove  alleged, 
and  from  carrying  out  the  aforesaid  agree¬ 
ments,  understandings,  arrangements  and 
plans,  and  from  adopting  or  following  any 
practice,  plan,  course  of  dealing,  program  or 
method  of  pricing  which  would  have  the 

«  effect  of  restraining  or  monopolizing  such 
trade  and  commerce. 

(4)  ’That  the  Court  grant  such  relief  by 
way  of  dlvestltiu’e  and  reorganization  with 
respect  to  the  business  and  properties  of  each 
of  the  defendants  as  may  be  considered  nec¬ 
essary  or  appropriate  to  dissipate  the  effects 
of  each  defendant’s  unlawful  activities  as 
hereinabove  alleged,  and  to  restore  competi¬ 
tive  conditions  to  the  turbine  generator 
market. 

(5)  ’That  the  defendants  be  required  t« 

take  such  other  action  as  the  Court  may 
deem  necessary  and  appropriate  to  dissipate 
the  effects  of  the  unlawful  activities,  as  here¬ 
inabove  alleged,  and  to  permit  and  restore 
free  smd  open  competition  In  the  interstate 
trade  and  commerce  for  the  sale  of  turbine 
generators.  « 

(6)  That  each  plaintiff  be  granted  such 
other  and  further  relief  as  to  the  Court  may 
seem  just  and  proper. 

Dated:  December  29,  1971,  New  Ybrk,  N.T, 

Kate,  Scholer,  Fierman,  Hats  & 
Handler. 

By  Milton  Handler,  attorneys  for  Plaintiffs, 
425  Park  Avenue.  New  York,  N.Y.  10022,  (212) 
PL  9-8400. 

Of  counsel  for  plaintiffs:  James  B.  Henry,. 
Esq.,  2  Broadway,  New  York,  N.Y.  10004. 

United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania 

(ClvU  No.  28228] 

UNITED  STATES  OF  AMERICA.  PLAINTIFF,  V.  GEN¬ 
ERAL  ELECTRIC  COMPANY  AND  WESTINGHOUSE 
ELECTRIC  CORPORATION,  DEFENDANTS 

Memorandum  of  United  States  in  Responsf 
TO  Appiication  of  Appalachian  Power 
Company,  Indiana  &  Michigan  Power 
Company,  Kentucky  Power  Company  and 
Ohio  Power  Company  (“AEP”)  to  Appear 
as  Amicus  Curiae 

Yhe  Government  does  not  oppose  the  ap¬ 
plication  of  Appalachian  Power  Company, 
Indiana  St  Michigan  Power  Company,  Ken¬ 
tucky  Power  Company  and  Ohio  Power  Com¬ 
pany  (“AEP”)  to  this  Court  for  leave  to 
appear  as  amicus  curiae  tor  the  purpose  of 
commenting  on  the  Proposed  Modification  by 
Consent  of  the  Final  Judgments  of  October  1, 
1962  In  the  above  action.  Nor  does  the  Gov¬ 
ernment  object  to  AEP’s  participation  as 
atnicua  curiae  in  any  hearing  which  the 
Court  may  decide  to  hold. 

The  Government  has  studied  the  comments 
made  by  ABIP  In  its  Application  and  agrees 
that  prompt  entry  of  the  Proposed  Modifica¬ 
tion  Is  In  the  public  interest. 

Respectfully  submitted, 

Mark  P.  Leimiy, 

John  W.  Clark, 
Attorneys, 

United  States  Department  of  Justice. 
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Mimokakdvm 

Fxbkuaet  23.  1977. 

To:  Department  of  Justice,  Washington,  D.C. 

20530. 

Attention:  Mr.  John  W.  Clark,  Antitrust 

Division. 

Re:  JWC:ML,  60-230-77. 

This  memorandum  Is  submitted  on  behalf 
of  the  undersigned  electric  utilities  In  re¬ 
sponse  to  the  Department’s  Invitation,  dated 
December  22,  1676,  to  submit  comments  on 
the  proposed  Modifications  to  the  Final 
Judgments  against  General  Electric  CcHnpany 
("GE”)  and  Westlnghouse  Electric  Ccwpora- 
tlon  (“Westlnghouse”)  provided  for  In  the 
Stipulations  between  the  Department  and 
GE  and  Westlnghouse  filed  with  the  United 
States  District  Cotu^  for  the  Eastern  District 
of  Pennsylvania  on  December  10,  1076. 

The  undersigned  are  among  the  electric 
utilities  having  so-called  “stand-still”  agree¬ 
ments  with  GE  and  Westlnghouse  which 
provide  for  the  waiver  of  the  statute  of  limi¬ 
tations  for  claims  and  counterclaims  of  the 
type  Involved  in  the  litigation  initiated  by 
the  American  Electric  Power  companies 
against  GE  and  Westlnghouse.  Such  agree¬ 
ments  are  Identical  and  provide  for  the  des- 
Ig^natlon  of  common  “monitoring  counsel” 
to  review  developments  In  that  litigation. 
Since  the  proposed  Modifications  grow  out 
of  the  same  matters  as  those  Involved  in  the 
American  Electric  Power  litigation,  the  un¬ 
dersigned  concluded  that  they  could  be  of 
greatest  assistance  to  the  Department  and 
the  Court  If  they  Jointly  reviewed  the  pro¬ 
posed  Modifications.  They  advised  the  De¬ 
partment  and  GE  and  Westlnghoxise  of  their 
Intent  to  do  so  and  understood  that  there 
was  no  objection  to  that  course  of  action. 

It  would,  of  course,  be  feasible  for  each  of 
the  undersigned  to  submit  Individual  com¬ 
ments.  However,  since  the  undersigned  un¬ 
derstand  that  It  Is  the  Intention  of  the 
Department  to  transmit  to  the  Court  the 
comments  received  by  It  and  possibly  to  ad¬ 
vise  the  Court  of  the  Department’s  views 
with  respect  thereto.  Individual  comments 
would  have  substantially  and  unnecessarily 
burdened  the  Department  and  the  Court.  In 
that  light,  the  undersigned  concluded  that 
the  submission  cf  Joint  comments  would  best 
serve  all  Interests. 

The  undersigned  are  not  parties  to  the 
proceeding  in  which  rhe  Pinal  Judgment  was 
entered  and  in  which  the  Modifications  are 
proposed  to  be  entered.  However,  they  and 
their  consumers  and  investors  are  clearly 
among  those  Intended  to  be  benefiltted  by 
the  proposed  Modifications.  In  that  sense, 
the  undersigned  view  themselves  as  submit¬ 
ting  these  comments  on  behalf  of  the  more 
than  21  million  consumers  (residing  in  19 
States)  whmn  they  serve  and  fcM*  the  sevoral 
million  Investors  In  their  seciirltles. 

1.  Both  the  original  Final  Judgments  of 
1962  and  the  proposed  Modifications  have  as 
their  objective  the  creation  of  competitive 
market  conditions  in  the  sale  of  large  tur¬ 
bine  generators.  The  proposed  Modifications 
reflect  the  Department’s  view  that  the  1962 
Final  Judgments  did  not  achieve  that  result. 
Willie  the  unflerslgned  are  wholly  In  accord 
with  the  objective  of  the  prt^iosed  Modifica¬ 
tions,  they  do  not  have — and  they  do  not 
believe  that  anyone  can  have — assurance 
that  the  proposed  Modifications  will  be  suc¬ 
cessful  in  achieving  such  objectives.  It  may 
well  be  that  further  experience  will  demon¬ 
strate  that  other  steps  than  those  provided 
for  in  the  proposed  Modifications  are  neces¬ 
sary  to  that  end.  In  that  light,  the  pur¬ 
chasers  of  large  timblne  generators  will,  at 
best,  have  great  difficulty  In  learning  whether 
competitive  conditions  do  In  fact  exist  In 
view  of  the  restrictions  on  disclosures  to 
them  by  GE  and  Westlnghouse  provided  for 
by  the  proposed  Modifications.  The  under¬ 


signed  believe  that  the  objective  of  the  pro¬ 
posed  Modifications  would  not  be  com~ 
promised,  and  that  the  effectiveness  of  the 
proposed  Modifications  In  achieving  their 
Intended  objective  could  be  measured.  If  the 
pn^x)sed  Modifications  were  amended  to  pro¬ 
vide  for  the  following: 

(a)  Periodic  reporting  by  GE  and  West- 
Ingbouse  to  the  D^artment  of  the  proposals 
submitted  by  each  of  them  to  prospective 
custmners  and  of  the  sales  actually  made; 
and 

(b)  Monitoring  by  the  Department  and 
periodic  reporting  by  the  Department  to  the 
Court  of  the  Department’s  views  as  to 
whether  the  proposed  Modifications  were 
effective  In  providing  competitive  conditions. 

The  undersigned  recognise  that  it  may  be 
necersary  or  desirable  for  such  reporting  by 
GE  and  Westlnghoiise  to  the  Department  to 
be  done  In  such  fashion  that  their  detailed 
r^x>rts  to  the  Department  will  not  be  subject 
to  disclosure  under  the  Freedom  of  Informa¬ 
tion  Act,  and  the  undersigned  believe  that, 
if  their  suggestion  for  such  amendments  is 
adopted,  the  Court’s  order  could  so  provide. 
However,  access  to  the  Department’s  overall 
views  and  the  factual  basis  for  them  when 
and  as  reported  to  the  Court  Is  vital  to  the 
continuing  ability  of  utility  purchasers  to 
protect  the  Interests  of  their  customers  and 
Investors.  It  is  requested  that  the  right  of 
such  access  be  preserved  for  the  utility  pur¬ 
chasers  by  the  Court  In  such  CHxler. 

2.  In  this  same  context,  the  undersigned 
are  not  clear  whether  the  {Hoposed  Modifi¬ 
cations  will  serve  as  a  bar,  for  the  various 
time  periods  specified  In  the  propo.sed  Mod¬ 
ifications,  to  pcBslble  efforts  on  the  part  erf 
the  Department  to  seek  other  and  further 
relief,  or  to  amend  the.  provisions  of  the 
pn^}osed  Modifications.  If  experience  dem¬ 
onstrates  that  the  proposed  Modifications  are 
not  achieving  their  Intended  purpose,  H 
clearly  Is  In  the  public  Interest  that  the 
Department  not  be  so  barred.  The  under¬ 
signed,  theswfore,  suggest  that  the  proposed 
Modifications  be  amended  to  assure  that 
there  Is  no  such  bar. 

3.  The  Department’s  memorandum  reflects 
an  expectation  that  cmnpetltlon  will  develop 
as  a  result  of  the  proposed  Modifications. 
In  order  to  have  effective  oomoetltlon,  how¬ 
ever.  In  a  market  characterized  by  (a)  duop¬ 
oly  on  the  supply  side  with  constant 
Involvement  In  marketing  efforts  and  (b) 
several  hundred  poten'‘'al  customers  on  the 
purchasing  side  who  are  only  sporadically 
lnv<rfved  In  purchases.  It  Ls  Important  that 
the  purchasers  have  acc^  to  information 
sufficient  to  make  them  Informed  piuchasers. 
Under  the  proposed  Modifications  they  will 
not  be  able  to  obtain  such  InftHination  from 
GB  or  Westlnghouse.  The  natural  other 
source  of  such  Informatlcm  would  have  re¬ 
cently  purchased  or  are  contemplating  the 
purchase  <rf  similar  equipment.  However, 
there  Is  no  reason  to  be  concerned  that  GE, 
Westlnghouse  or  the  Department  might  take 
the  posltlcm  that  such  communications  be¬ 
tween  actual  and  potential  purchasers  would 
be  Inconsistent  with  the  purposes  of  the 
proposed  Modifications  and  possibly  violative 
of  the  antitrust  laws. 

Given  the  history  that  led  to  the  1962 
Final  Judgements  and  to  the  pr(^>osed  Mod¬ 
ifications,  the  purpose  of  the  propor«d  Modi¬ 
fications.  the  Inequality  of  access  t  o 
Information,  and  the  public  Interest  In  as¬ 
suring  that  regulated  electric  utilities 
and  governmental  power  systems  have  ade¬ 
quate  InfOTmatlon  to  enable  thrai  to  pur¬ 
chase  turblfie  generators  on  a  cost-effective 
basis.  It  does  not  appear  to  the  undersigned 
that  it  would  be  unreasonable  If  the  Court 
were  to  require  that  GiE  and  Westlnghoiise 
made  clear  on  the  record  that  they  will  not 
seek  to  inhibit  such  communications  be¬ 
tween  actual  and  potential  purchasers.  TTie 


undersigned  are  not  suggesting  that  the 
Court  should  sanction  the  creation  of  a  mo-^ 
nopsony  or  collusive  actions  by  a  group  of 
buyera  ’nxe  underaIgDed  are  suggesting,  how¬ 
ever,  that,  since  the  effect  of  the  proposed 
Modifications  will  be  to  make  unavailable  to 
inrospective  purchasers  es^ntial  InformaUon 
concerning  price,  warranties  and  other  terms 
and  conditions  for  large  turbine  gensratora 
that  GE  and  Westlnghouse.  as  sellers,  will 
poese3S  In  substantial  measure.  It  should  be 
made  clear  that  GE  and  Westlnghouse  may 
not  attempt  to  keep  prosprctlve  ptirchasers 
In  complete  Ignorance  by  threats  of  anti¬ 
trust  actions  If  a  prospective  purchaser 
should  seek  Information  from  others  simi¬ 
larly  situated. 

4.  If  effective  competition  In  the  supply 
of  large  turbine  generators  Is  to  be  created. 
It  may  well  be  necessary  that  there  be  others 
than  GE  and  Westlnghouse  who  are  active 
on  the  supply.  Ihe  capital  and  experience 
required  for  successful  entry  into  the  busi¬ 
ness  present  enormous  barriers.  The  most 
likely  source  of  such  competition  Is  from 
foreign  manufacturers  or  their  U.S.  affiliates, 
who  have  heretofore  penetrated  the  UB. 
market  to  only  a  modest  degree.  If  they  were 
to  step  up  their  efforts  substantially.  It  Is 
reasonable  to  anticipate  that  GE  and/or 
Westlnghouse  would  respond  by  filing  dump¬ 
ing  charges  and  that  the  potential  threat 
of  such  charges  would  be  a  significantly 
Inhibiting  factor  on  the  efforts  of  foreign 
suppliers.  The  undersigned’s  suggestion  In 
this  respect  Is  that  the  proposed  Modifica¬ 
tions  be  amended  to  provide  that  GE  and 
Westlnghouse  would  Jae  required,  at  least 
for  a  period,  to  obtain  the  Court’s  consent 
before  the  filing  of  dumping  charges  against 
foreign  supirflers  so  that  the  Court,  with  the 
advice  of  the  Department,  could  assess 
whether  the  effect  of  such  dumping  charges 
would  be  to  frustrate  the  Intent  of  the  pro¬ 
posed  Modifications. 

6.  One  of  the  major  elements  that  has  pre¬ 
cluded  the  development  of  effective  com¬ 
petition  In  the  supply  of  large  turbine  gen¬ 
erators  has  been  the  Insistence  of  GE  and 
Westlnghotase  In  “bundling”  the  equipment 
materials  and  services  that  are  components  of 
a  large  turbine  generator.  Some  components 
are  cot  supplied  by  GE  or  Westlnghouse  from 
their  own  manufacture,  but  GE  and  West- 
Inehouse  have  traditionally  refused  to  make 
available  to  purchasers  a  breakdown  of 
components  by  their  suppliers  or  by  price. 
This  becomes  particularly  imoortant  In  the 
case  of  replacement  parts  since  the  purchaser 
Is  then  necessarily  confined  to  a  single  sup¬ 
plier.  The  Department  and  the  courts  have 
required  unbimdllng  In  other  contexts  and, 
at  a  minimum,  the  monitoring,  reporting 
and  reservation  to  the  Department  of  the 
right  to  seek  further  relief  should  have  this 
possibility  In  mind. 

6.  ’The  proposed  Modifications  go  too  far  In 
prohibiting  not  only  general  price  protection 
policies  but  also  In  prohibiting  Individual 
agreements  that  provide  for  retroactive  price 
adjustments  based  on  prices  paid  by  others. 
’There  may  be  Individual  situations  In  which 
this  is  necessary  to  achieve  equity.  For  ex¬ 
ample,  a  particular  utility  may  be  willing  to 
pay  flrst-of-a-klnd  costs  for  the  development 
of  a  new  technology  or  apnllcatlon  but  ex¬ 
pect  a  retroactive  price  reduction  If  the  de¬ 
velopment  leads  to  sales  to  others  at  lower 
prices.  ’To  this  end,  the  undersigned  suggest 
that  section  2(b)  of  the  pronoeed  Modifica¬ 
tions  be  revised  to  read  as  follows: 

“(b)  Hereafter  offering  a  general  price  pro¬ 
tection  policy  whereby  the  prices  of  large 
turbine-generators  would  be  retroactively  re¬ 
duced  or  the  defendant  would  be  subject  to 
anv  penaltv  or  disadvantage  as  the  direct  re¬ 
sult  of  offering  m*  providing  lower  prices  or 
more  favorable  terms  and  conditions  of  sale 
to  subsequent  customers  or  potential  cus-* 
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tomers;  provided,  however,  that  nothing  In 
this  section  2(b)  shall  preclude  the  defend¬ 
ant  from  entering  Into  an  agreement  with 
an  Individual  customer  whereby  the  price  of 
a  large  turbine  generator  may  be  retroac¬ 
tively  reduced  or  more  favorable  terms  and 
conditions  of  anle  may  be  provided  as  a  di¬ 
rect  result  of  offering  or  providing  a  lower 
price  or  more  favorable  terms  and  conditions 
of  sale  to  a  subsequent  customer  or  potential 
customer  under  circumstances  and  condi¬ 
tions  which  are  reasonably  designed  to  main¬ 
tain  the  confidentiality  of  Information  con¬ 
cerning  the  price,  terms  and  conditions  of 
sale  so  offered  or  provided  to  a  subsequent 
customer  or  potential  customer." 

7.  The  undersigned  believe  that  the  proviso 
in  subsection  2(f)  (v)  of  the  proposed  Modi¬ 
fication  Is  too  narrow  and  suggest  revision 
of  that  subsection  along  the  following  lines: 

"(V)  A  formula  or  system  for  pricing  large 
turbine-generators,  provided  that  nothing 
In  this  subsection  2(f)  (v)  shall  be  con¬ 
strued  to  prohibit  the  defendant  from  using 
price  adjustment  clauses  to  adjust  prices  to 
reflect  changes  in  defendant’s  costs  (as  spe¬ 
cifically  determined  by  the  defendant  or  as 
determined  by  reference  to  one  or  more  eco¬ 
nomic  Indices)  between  the  date  of  order 
or  a  subsequent  date  and  the  date  of  delivery, 
or  from  selling  large  turbine-generators  or 
components  or  spare  parts  under  a  contract 
In  which  price  is  based  upon  reimbursement 
of  costs  plus.  If  the  defendant  elects,  other 
specified  factors.” 

The  undersigned  further  believe  that  the 
proviso  following  section  2(g)  should  also  be 
iqipllcable  to  subsection  2(f)  (v). 

(8)  Ihe  Impact  of  the  Proposed  Modifica¬ 
tions  on  outstanding  contracts,  orders  and 
offers  requires  clarification.  In  several  re¬ 
spects: 

(a)  Some  outstanding  contracts  for  future 
shipments  provide  that  the  price  for  the  par¬ 
ticular  turbine-generator  shall  be  the  suppli¬ 
er's  market  price  In  effect  three  years  prior 
to  the  shipment.  While  clause  (e)  of  Section 
3  presumably  seeks  to  address  this  situation. 
It  is  by  no  means  clear  to  the  undersigned 
that  it  does  so  In  a  manner  that  can  be  prac¬ 
tically  applied  or  verified. 

(b)  While  clause  (e)  of  Section  3  refers 
to  "contractual  commitments"  and  a  “Oon- 
tract,”  other  provisions  of  the  proposed  Mod¬ 
ifications  (subsections  2(c),  2(d),  and  2(f) 
(V) )  dealing  with  relate  aspects  refer  to 
turbine -generators  "ordered"  prior  to  the  ef¬ 
fective  date  of  the  proposed  Modifications 
and  to  escalation  between  the  date  of  the 
"order”  and  the  date  of  delivery.  Frequently, 
a  purchaser  of  a  large  turbine-generator  In¬ 
vites  offers  (which  are  to  remain  open  for 
acceptance  to  a  specified  date),  selects  a 
supplier  after  evaluation  of  the  offers  and 
places  an  order,  and  then  proceeds  with  de¬ 
tailed  negotiation  of  a  contract  which  may 
•require  a  long  period.  Presumably,  subsec¬ 
tions  2(c)  and  2(d)  and  clause  (e)  of  Sec¬ 


tion  3  are  all  Intended  to  have  the  same  ap¬ 
plicability,  but  any  ambiguity  on  this  score 
sIlQuld  be  eliminated. 

(C)  In  the  same  vein.  It  would  be  desirable 
and  appropriate  to  clarify  that  an  offer  that 
was  received  by  a  prospective  purchaser  prior 
to  December  10.  1976  which  Is  still  outstand¬ 
ing  and  subject  to  acceptance  by  the  pur¬ 
chaser.  will  be  regarcle  1  as  an  “order”  and/or 
“contractual  commitment"  If  It  should  be 
accepted  by  the  prospective  purchaser  by  a 
specified  future  date.  The  solicitation,  re¬ 
ceipt  and  evaluation  of  offers  is  time-con¬ 
suming  and  expensive;  it  would  be  unfortu¬ 
nate  and  contrary  to  the  public  Interest  If 
offers  outstanding  on  December  10,  1076  and 
accepted  after  the  effective  date  of  the  pro¬ 
posed  Modifications  are  not  accorded  the 
same  status  as  "orders”  and  "contractual 
commitments.” 

'  The  undersigned  realize  that  the  proposed 
Modifications  were  the  result  of  extensive 
negotiations  between  the  Department  and 
OE  and  Westlnghouse.  It  was  presumably 
necessary  for  the  Department  to  undertake 


such  negotiations  without  participation 
therein  by  the  utilities  that  would  be  di¬ 
rectly  affected.  However,  now  that  a  general 
framework  has  been  established  by  the  pro¬ 
posed  Modifications,  It  may  well  be  desirable 
for  the  Department  to  have  the  benefit  of 
detailed  discussions  with  a  representative 
panel  of  utility  personnel  experienced  In  the 
procurement  of  large  turbine-generators.  In 
this  way,  the  Department  could  gain  greater 
Insight  Into  the  problems  likely  to  arise  In 
the  practical  application  of  the  proposed 
Modifications  and  possibly  could  fashion 
means  of  dealing  with  those  problems  with¬ 
out  compromising  the  objectives  of  the  pro¬ 
posed  Modifications.  If  the  Department  be¬ 
lieves  that  this  could  be  a  productive  course 
to  follow,  the  undersigned  would  be  more 
than  willing  to  make  personnel  available  to 
the  Department  for  Inclusion  in  such  a 
panel. 

We  appreciate  the  opportunity  that  has 
been  afforded  to  us  to  submit  comments  cn 
the  proposed  Modifications. 

Respectfully  submitted. 
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Metropolitan  Edison  Co _ 
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>1  *4 

•  So 
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9  ^  4J  Ot  4i 


■  O  M  4J  C  C  O 
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44440S-H0-H  ^O 
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Ot  G  Ot 

M  O 

o  ^ 


9  O  C  9 

9  0^  A  o 


a*  9 
u  s:  G 

9  0  -H  « 

•  IM  *  •  a-a  >, 

&•  C  O  G 

jQ  O  ^  -o 
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2  (0  P  2  0)  P 
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•H  O  -H  >1 
O  <0  -H  O  'H  B 
B  X  B  X  Cl 

■H  ^  X  -H  B  > 

iH  ra  u  ^a  o  o 

•H  O  O  ra  9 

M  X  -H  H  W  X 

u  u  00 

01  X  -OB 

B  -H  -H  O  X 
•H  s  <0  U  9  o 
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ox  O  O  X 
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c  O  -H  X  -H 
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O  >  B  9  3 
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X  B  O  O  'H 
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u  000 
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lo  o  a  X 
o  E  X  a  B 
u  00 


X  -O  B 
0,0  0 
o  o 
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It  appears  that  paragraphs  3 (e)  (i)  and  (ii)  of  the 


NOTICES 


4J  O  O 
N  C  ^  4^ 

.-•CO 
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4;  -•  T5 
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*  \0  ^  JZ  u 
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o  ftl  <*4 

4J  -4  <  ft; 

«  4J  ft;  ja 

JZ  O  Xi 

4J  ft;  .10 

«>  >.  ft;  ;« 

10  O  o  to 

ft;  w  E  3  « 

>  CL  <0  ^ 

ft;  *•!  f-4 

.-«  ft;  -4  O  — 

rH  U  » 

ft;  -4  ..ft; 

A  W  C  jC  U 

a  O  4J  O 

4J  -4 

c  ft;  4J  <4-i  « 

ft»  £  O  ft; 

E  4J  o  > 

4J  -4  *J  -4 
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^  «j  .-4  ft;  O 

C,.-4  »o  ft; 
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